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IN THE

United States Circuit Court of Appeals

for the Ninth Circuit.

y No. 1641

GEORGE M. NOWELL et al.,

Appellants,

vs.

INTERNATIONAL TRUST COMPANY
(a corporation) et al.,

Appellees.

Brief and Argument on Behalf of R. McM. Gillespie,

Samuel W. Fairchild and C. R. Corning,

Intervenors and Appellees.

STATEMENT OF CASE.

These intervenors adopt the statement of the case,

as the same will be given, in the brief of the Interna-

tional Trust Company, appellee, and only a brief state-

ment is necessary to show the relation of these appel-

lees to this cause and their interest in resisting this

appeal.

The appellees above named are a re-organization

committee of the creditors of the Berners Bay Mining



and Milling Company, and are the owners and holders

of receiver's certificates of the first issue herein of the

face value of $146,059.26 (Tr. p. 487), and are also

the owners and holders of Certificate No. 3 of the sec-

ond series herein of the face value of $5,000.00. These

appellees appeared at the trial of this cause in the

lower court intervened and submitted their certificates

to proof.

The facts with reference to the issuance of the vari-

ous classes of securities in brief, are as follows

:

On the first of July, 1896, the bonds to the extent of

$500,000.00, secured by the mortgage deed of trust,

were issued and sold for par, and no issue is made with

reference to this in the pleading. Thereafter and on

the first of December, 1897, an action was commenced

in the United States District Court of the District of

Alaska, by Decker Brothers, against the Berners Bay

Mining and Milling Company, and one E. F. Castle was

appointed receiver. The nature and character of this

action is fully described in the findings of the lower

court, and in the exhaustive opinion of Judge Wolver-

ton, rendered in this court upon the decision of the

appeal from the order of sale, reported under the title

International Trust Company v. The Berners Bay

Mining amd Milling Co., 152 Fed. p. 78.

After Mr. Castle's appointment, and on the 12th of

February, 1898, F. D. Nowell was appointed receiver

in place of the said Castle, and continued as such re-

ceiver until the 27th of September, 1906, when he was

removed by the court, and J. C. McBride appointed in



his stead. These facts are fully developed in the opin-

ion of this court, rendered by Judge Gilbert, and en-

titled

Nowell V. McBride, 162 Fed. 432.

While F. D. Nowell was receiver, and on the 23rd of

September, 1898, orders were made allowing issuance

of receiver's certificates in said cause, and pursuant to

the said order $35,000.00 of said certificates were sold

in Boston to Henry Endicott (see Tr. pp. 573-77).

This is all of the certificates of this issue which were

sold, and these certificates were subsequently ex-

changed for certificates issued under the order of Octo-

ber 29th, 1901, in said cause, so that this court is not

interested in said certificates, because they were ab-

sorbed by the later series (see Tr. Vol. II, p. 433).

CERTIFICATES OF THE FIRST SERIES.

On the 29th of October, 1901, the court in said cause

entered an order providing for the issuance of $190,-

000.00 of receiver's certificates. The facts with refer-

ence to which are fully stated in the eleventh finding

of said lower court.

(Tr. p. 435.)

It was provided in said order (p. 729) that said issue

of receiver's certificates shall bear date October 14th,

1901, payable in U. S. gold coin, in two years, with the

option of payment at any time after one year, with

interest not to exceed eight per cent per annum, pay-

able annually. Said order further decrees that the
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accrued interest be added to the purcliase price of such

certificates, according to the date issued, or be endorsed

thereon as paid, and that the said issue of $190,000

certificates shall be and are a first lien upon the mines,

mining claims, mill, water rights, railway and property

of all kind and description of the Berners Bay Mining

and Milling Company, the Ophir Gold Mining Com-

pany, the Seward Gold Mining Company, and the

Northern Belle Gold Mining Company, under the con-

trol of the said court, and shall be prior to and para-

mount to aiiy and all mortgages, trust deeds and in-

debtedness whatsoever existing against said companies,

and said certificates shall be further secured by and

constitute a lien upon all proceeds from the operation

of said properties by the receiver and obligations inci-

dent to the receivership, the lien of all said certificates

being of equal rank together (Tr. p. 729).

Of this series these interveners and appellees are the

holders of $146,059.26, being a little over four-fifths of

the entire issue.

The lower court has held, and undoubtedly correctly

held, that this issue of certificates could not displace

the mortgage lien, but has held that this entire issue

is a charge upon the property immediately subsequent

to the mortgage lien, and prior to any of the other

issues of receiver's certificates. Of the first issue of

receiver's certificates the appellants, George M. Nowell

and Gilmer Clapp, have become the holders of $18,-

178.64. They are, however, the holders of approxi-

mately one-third of what is known as the second issue,



and the entire issue known as the third issue, and they

take the position in this appeal that all of the receiver

certificates should stand upon a parity, no matter of

what issue, and further that all of said certificates should

have been given priority over the mortgage.

SECOND ISSUE OF CERTIFICATES.

The facts with reference to the second and third

issues are as follows:

On the 21st of November, 1902, upon an ex-parte

application of the receiver, after having previously

pledged the property to the lien of the first issue and

without notice to the Trust Company, or to the holders

of the receiver certificates of the first issue, the court

authorized a second issue of certificates and provided

in the order (Tr. p. 740)

''that the said certificates be and are a first lien

upon the mines, etc. * * * gave and except all

certificates heretofore issued, which shall be equal

in all respects."

It is contended by Nowell and Clapp, appellants, that

by this provision the certificates of the appellants,

Nowell and Clapp, of the second series, are placed

upon a parity with the certificates of the first series,

and these appellees contend that if the said order au-

thorizing the second series and described in findings

on page 436, bears such construction, it is void for the

reason that the court cannot displace the lien already



given by tlie order of October 29tli, 1901, pledging the

property as secnriby' for the first series.

Under the order authorizing the second series, $34,-

173.59 were issued. Xo further certificates were issued

under said order.

THIRD SERIES OF CERTIFICATES.

On the 13th of May, 1904, upon the ex-parte appli-

cation of the receiver, the court authorized the receiver

to enter into a contract giving an option upon all of

said property to one Joseph McDonald.

(See Eecord, p. 439.)

And it was provided that McDonald should do a cer-

tain amount of exploration work upon the property,

and that if the said McDonald should do said work, as

provided in the contract, and the said McDonald should

not exercise the option to purchase, that "the said re-

" ceiver shall issue certificates to the amount of the

'* actual cost thereof as full payment for such work".

Nothing was said in the contract with reference to the

priority of the said certificates over any other lien, nor

was it provided in said contract that the said certificates

should be on a parity with any other lien, although the

existence of the lien of prior certificates is recited in

said contract.

(See Eecord, pp. 439 et seq.)



It was also provided in said contract that McDonald

should drift upon the Eureka lode 200 feet each side of

a tunnel which had then crosscut the Eureka lode.

(See Record, p. 441.)

This was not done and Mr. McDonald's agent makes

this unqualified admission (see Record, p. 844), and the

court so finds (see Record, p. 446). Mr. McDonald

refused to purchase the property under the terms of

the contract, but thereafter made claim for certificates,

amounting to $33,627.24, and without any notice to the

Trust Company or the holders of the previous issues,

the court entered orders allowing $29,861.99 and placing

the said certificates upon a parity with all other certifi-

cates. Upon final decree the lower court held that the

respective liens of the first and second issues were prior

to the lien of the third issue under the McDonald con-

tract (see Conclusions at Law, p. ^Z2-)T

On the 14th of July, 1905, an application was made by

McDonald for the further issuance of $3,765.25 of cer-

tificates, and the court allowed the issuance of said

certificate, but did not place it upon a parity with any

of the previous issues (see p. 466). This action was

taken by the court after other parties had commenced

to take an interest in the litigation, and when the pres-

ent litigation was threatened.

The appellants, George Nowell and Gilmer Clapp,

are now the holders of all the said certificates of the

third series, purporting to have been issued under the

McDonald contract, and they claim that these certifi-
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€ates should be placed upon a parity with the previous

issues.

THE CLAIMS OF RECEIVER F. D. NOWELL FOR COMPENSATION

AND EXPENSES IN THE ADMINISTRATION OF THE ESTATE.

At the time the receiver, F. D. Nowell, was removed

he filed in this court a report in which he made a claim

for services approximating $50,000.00, and claims for

various other expenses, for his office force, and rela-

tives, amounting in all to $71,000.00; all of these claims

were assigned to the appellants, Nowell and Clapp, and

the position taken by them in the litigation was and is

that these claims were a lien prior and paramount to any

other class of claims ivhatsoever 'before the court. They

contend that these claims should be placed ahead of the

receiver certificates and ahead of the mortgage.

The details showing the outrageous character of this

claim will be more fully treated in the argument in this

brief. All of the questions at issue between the appel-

lants and these appellees are found in 5th specification

of error (Tr. p. 47), which is as follows:

"Fifth. In decreeing the first issue of receiver's

" certificates was paramount to the second and third

" issues and that the second issue of receiver's certifi-

" cates was paramount to the third; and in decreeing

" that all the receiver's certificates were paramoimt to

" the salary of the receiver and the sums due his attor-

" ney and other expenses, and in failing to provide that

" all of the receiver's certificates were equal in rank."



This specification of error raises tliree questions for

dispute between the appellants and these appellees.

The first question is as follows

:

Are the receiver's certificates of the second issue

entitled to stand upon a parity with the certificates of

the first issue?

The second question is:

Are the certificates of the third issue entitled to

stand upon a parity with the certificates either of the

first or second issues?

And the third question is

:

Are the receiver's claims, amounting to $71,000.00,

for the administration of the estate entitled to pay-

ment at all, and if so, are they entitled to stand as a

charge upon the property prior to the repayment by

the receiver of all of the money borrowed by him upon

receiver 's certificates 1

Argument.

ARE THE EECEIVEE'S CERTIFICATES OF THE SECOND ISSUE

ENTITLED TO STAND UPON A PARITY I^ITH THE CERTIFI-

CATES OF THE FIRST ISSUE?

The facts with reference to the first issue, known as

the $190,000.00 issue, have been fully stated. The

amount which it was possible to issue under that order

was limited to $190,000.00; no reser\^ation was made

by the court as to future issues. We submit that the
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order of the court operated as a mortgage upon all of

the property in the hands of the receiver, to secure the

payment of the certificates issued thereunder, and that

in no case could the lien given by the solemn order of

the court be displaced or violated.

To hold in accordance witli the contention of the

appellants would be to hold that a court or judge pos-

sessed the power possessed by no other i^erson or body

in American jurisprudence. It would in effect mean

that a judge or court alone could impair the obligation

of a contract. The projDosition is so absurd that this

is the second time only, so far as we know, that it has

been seriously urged in an appellate court in the case

of a private corporation. To argue the proposition

further than to state would be an insult to the intelli-

gence of the court. The question was raised and has

been passed on in the case of Nisbet v. Great Northern

Clay Company, 83 Pac. p. 15, and we ask the court to

examine the holding in that case.

It is true that when a railroad company is in the

hands of a receiver, the necessity for the continuous

operation of the railroad for the benefit of the public

might give to the court, under strictly limited condi-

tions, the right to issue further certificates for the

operation of the property, and place them on a parity

with previous issues, but in the case of a private cor-

poration we submit that the order authorizing the first

issue acted as a mortgage upon the property, which

could not be impaired by the subsequent act of any

human being or body. The distinction between liens
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upon the property of private corporations and railroads

lias been fully pointed out in the previous decision in

this case by Judge Wolverton.

ARE THE CERTIFICATES OF THE THIRD ISSUE ENTITLED TO

STA>D ITOX A PARITY WITH THE CERTIFICATES EITHER

OF THE FIRST OS SECOND ISSUE?

The argument of the previous proposition is equally

applicable to the proposition now under discussion. In

addition thereto it appears from the evidence in this

case that the giving of any place to the third issue of

certificates on a parity with prior liens would be a gra-

tuity to the said Joseph McDonald and his successors in

interest, for the contract under which the certificates

were issued simply provided that he should receive

certificates. No provision was made giving parity with

the other issues of certificates until the court in that

gratuitous and omnipotent manner so characteristic

of all of the proceedings in this case inserted in the

order a clause giving these certificates a parity with

the i3revious issues.

In justice to the present incumbent of the bench, it

is to be noted that in his order of July, 1905, he declined

to follow the precedent established by previous orders

and simply gave an order in accordance with the terms

of the contract, allowing certificates to be issued (Trans,

p. 752).

No certificates whatever should have been issued to

McDonald. He declined to take the property under the
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option, and the court lias found that McDonald did

not even attempt to perform his contract in respect to

driving on the Eureka ledge (Tr. p. 446). It is to be

noted that these certificates have turned up in the hands

of the Nowell family, through whose efforts these void

orders were procured; when, as a matter of fact, the

Nowells should have prevented the issuance of any cer-

tificates to Joseph McDonald until he had complied with

the contract with respect to the Eureka ledge.

The various issues relating to status of the certificates

in this cause were carefully and ably tried under the su-

pervision of the receiver, McBride ( Nowell 's successor).

It is to be noted that the year in which an appeal may be

taken has expired, and that no one except the Nowells are

dissatisfied with the decision of the lower court. If the

court has made any other order with reference to the

certificates of the third series than that made, it is

clear from the opinion of the lower court that it would

have been an order holding the certificates totally in-

valid.

ARE THE RECEIVER'S CLAIMS AMOUNTING TO $71,000.00 FOR

THE ADMINISTRATION OF THE ESTATE ENTITLED TO PAY-

MENT AT ALL, AND IF SO, ARE THEY ENTITLED TO STAND

AS A CHARGE UPON THE PROPERTY PRIOR TO THE RE-

PAYMENT BY THE RECEIVER OF ALL OF THE MONEY BOR-

ROUTED BY HIM UPON RECEIVER'S CERTIFICATES?

The facts upon which the court refused to allow the

receiver, Nowell, his brother and his office force to

recover anything on account of salary and receiver's
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expenses, until after the mortgage and the receiver's

certificates were paid, are thoroughly developed in the

findings of the court. In the first place, when the appeal

from the order of sale was taken to this court. Judge

Wolverton very correctly expressed the opinion that

from the face of the pleadings in Cause 603, Decker

Brothers v. Berners Bay Mining and Milling Company,

the court was without jurisdiction to appoint a receiver

in the first instance. This we believe to be a correct

statement, and the holding is the law of this ease. In ad-

dition, however, upon the trial of this action, it devel-

oped that the original cause of action sued upon by

Decker Brothers was on the 11th day of February,

1898, paid, satisfied and discharged by F. D. Nowell,

out of funds in his hands, held for that purpose, and

that when F. D. Nowell succeeded E. F. Castle as re-

ceiver on the 12th of February, 1898, no cause of action

existed between the plaintiff and the defendants and

that the court was without jurisdiction to proceed fur-

ther, and the court so found (see Trans, p. 432, and

e\adence in support of said finding, Trans, pp. 1706-9).

In addition to this it developed during the trial of

said cause that prior to the issuance of the receiver's

certificates of the first series, Thomas S. Nowell, the

promoter and president of the Berners Bay Mining

and Milling Company, transmitted to Frederick D.

Nowell a sufficient sum of money to pay off all of the

indebtedness of the defendant company, in addition to

the sum already paid in discharge of the cause of action

sued upon, and that the said Frederick D. Nowell, his
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brother Willis E. Nowell, Thomas George, Nathaniel

Green and John F. Maloney entered into an agreement

to continue the said receivership and applied the

funds to that jDurpose, instead of paying them upon

the indebtedness as originally intended (Tr. 1663). It is

the claims of these very men that make up the $71,000.00

of receiver's account, which are now in dispute. To

hold that these men by collusion could continue a re-

ceivership based upon a discharged cause of action

by means of misapplying the funds sent to them for the

purpose of releasing the receivership, and could there-

after destroy the value of all securities issued by the

receiver by securing the allowance of these claims for

compensation, would be an outrage upon justice. The

thing that the lower court should have done was

to have denied in toto any claim made by these men

for compensation. The court assumed that the same

result was effected by placing these claims at the

foot of the decree and last in order of priority.

However, if the claims should as matter of law have

been denied in toto, unquestionably the parties who

might be injured by a change of decree have a right

to raise that question in this court, but the reason

why the receiver and his close associates in the oper-

ation of the receivership should not claim anything

out of the funds, at least until all other debts are

paid, is fully found by the court in the findings.

From the inception of this receivership, the receiver

has been a secret party to a conspiracy to appropriate

to the personal benefit of himself and his father and
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brother, tlie Jolmson group of mines. The facts with

reference to the method by which the Johnson group

was so long held out from the property of the Berners

Bay Mining and ]\[illing Company are fully developed

in the opinion of this court in the case of Nowell v.

McBride, supra. After the trial of that case in the

lower court, however, and previous to the trial of this

cause, the letter book of Thomas S. Nowell, covering the

year 1896, was brought to light, and the following letter

was introduced in evidence and acknowledged by Mr.

Nowell to be a genuine copy of a letter sent by him to

F. D. Nowell (Tr. p. 2395):

^'I wrote you yesterday in regard to what you had

to say in regard to the Johnson properties. I hope

to telegraph to the credit of Johnson to the Bank of

British Columbia, $25,000 within the next week, and

have them notify Johnson of the payment and have

them return the draft should they still have it in

their possession; otherwise if it has been returned to

Mr. Johnson, he can turn it over to you when you

are advised of the payment, but you must protect it

if it is necessary. I have answered you fully in

regard to the Johnson mines and when Willis received

the papers showing the transaction I have made and

that we really control over three-fifths of the entire

Berners Bay interests in view of the liberal recog-

nition that my friends have given me here, I think

it will be unwise not to fulfill what I have already

agreed to put into the company on the last deal. Mr.

Plummer thinks that I am very mean in recognizing



16

' the people that have helped me to carry matters along

' which he says could never have been carried through

' without their assistance, and he says that several of

' my stockholders have expressed dissatisfaction to

' him for the lack of appreciation on my part, and in

* view of this fact, if I should do what you suggest in

' regard to the Johnson mines, why it might augment

' that sentiment here. I am free to admit that the

' people who have stood by me have not been overpaid

' for what they have done, and if I have success I

' shall see them fully and liberally rewarded for all

' that they have done."

F. D. Xoweil at all times opposed the conveyance

of the Johnson property to the Berners Bay Mining

and Milling Company and admitted that during all of

that time he held an undisclosed one-eighth interest in

the property so held out (see Trans, p. 1636), and in

spite of the information which he had received from

his father represented to all-comers that the Johnson

projDerty was the exclusive property of himself, his

father and his brother Willis E. Nowell (Trans, p.

1642), and that further when requested to bring a suit

against his father for the property, he declined to do

so and falsely represented that he knew of no facts

upon which to base an action for the recovery of the

property (Trans, p. 704), and that he thereafter in-

duced J. H. Cobb, the regular attorney for the receiver,

to appear and defend the action instituted by the re-

ceivers for the recovery of the said property. This
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is Nowell's own testimony, and this is the finding of the

court, pp. 461 and 462.

In addition to this it appeared that he unlawfully

issued a number of certificates to himself and his father

and brother for debts previously owing, or claimed to

have been owing from the old Berners Bay Company

to said party, and incurred prior to the commencement

of the action in which the receiver was appointed. The

only excuse which he pleads for this was that he was

forced by the importunities of the Judge given to him

orally to accept these gratuities (Trans, pp. 1659-60).

Furthermore, it appears that after he had been re-

ceiver for a period of "seven years, he was so unfa-

miliar with the details of the trust that Judge Gunni-

son of the Alaska District Court entered an order re-

quiring him to familiarize himself with the details of

the receivership business (see Record, p. 109, and opin-

ion of court. Decker Bros. v. Berners Bay Mining

and Milling Company, Second Alaska Report, p. 505).

With reference to the other claims making up the

$71,000.00, no evidence was offered in support of the

same, and there is nothing in the record upon which

the court could base a finding that they were valid

claims. They should all have been denied, as said be-

fore, but the placing of them at the foot of list of

priorities was a practical equivalent to denial, and

came, we suppose, properly within the only reasonable

method by which the court could finally conclude the

litigation without a minute examination of all the
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various items of the receiver's account, which, to say

the least, would have entailed six or eight months'

continuous labor.

There are a number of other reasons why these ac-

counts were not given the priority sought by Nowell

and Clapp for them in the final decree; one of them

was that in addition to the finding that the cause of

action in the case in which the receiver was appointed

had been discharged, that the receiver only took juris-

diction of the equity in the property, that until the In-

ternational Trust Company was properly brought into

court, the receivership attached only to that surplus of

title which existed or might exist over and above the

mortgage, and the authorities support this proposition.

(See Cooh v. First National Bank, 76 Pac, p.

674);

Smith of Receiverships, 154.

That a receiver who has mismanaged the property, or

who has been guilty of any fraud or misconduct is ab-

solutely denied compensation. See

Dalliba v. Riggs, 82 Pac, p. 107;

Smith of Receiverships, p. 587;

Perry on Trusts, 821;

Welch V. Broivn, 26 Atl. 568.

It is perfectly apparent that the administration of

this receiver has been the worst conceivable detriment

to the property; that he has in no way benefited the

property, and to allow him relief on account of his

claims for administering the property would be to give
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him a premium for his incompetency and dishonesty.

That he should be permitted to participate in the pro-

ceeds of the sale before paying the certificates which

he has incurred would be to hold that he is entitled to

compensation for running a property at a loss. He cer-

tainly should not be compensated unless his adminis-

tration has been such that he is at least able to have

sufficient assets on hand at the end of the administra-

tion with which to pay the debts that he contracted.

We submit, therefore, that the decree should be af-

firmed, as it stands, and that no change should be

made by this court in the relative priority of the classes

of indebtedness herein discussed.

Eespectfully submitted,

Winn & Bubton,

Attorneys for R. McM. Gillespie, Samuel W. Fairchild

and C. R. Corning, Intervenors and Appellees.
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The appeal involves a claim by the appellants, Nowell

and Clapp, to priority of payment for certain receiver's

certificates issued in this action, and for compensation
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of the receiver, over the indebtedness on the mortgage,

held by this appellee, The International Trust Com-

pany. The Court below decided that the proceeds from

the sale of the mortgaged premises were to be applied,

first, to the payment of the compensation of the receiv-

ers and of their attorneys from the time that tins appel-

lee became a party to the litigation, that is to say, from

February 21, 1906, to July 2, 1907, the date of the de-

cree; second, to the payment of the mortgage indebted-

ness; third, to the payment of the receiver's certificates,

and fourth, to the payment of the receiver's compensa-

tion from February 12, 1898, the day of his appointment,

to February 21, 1906. From that decree George M.

Newell and Gilmer Clapp, as purchasers, or assignees, of

certain of the receiver's certificates, and of the claim of

the receiver for compensation, prosecute this appeal.

The Berners Bay Mining and Milling Company, the

Northern Belle Gold Mining Company, the Seward

Gold Mining Company and the Ophir Gold Mining Com-

pany, F. D. Nowell, "Willis E. Nowell and Thomas S.

Nowell also appear as appellants. The evidence shows,

however, that the claims of F. D. Nowell and Willis E.

Nowell have been assigned to the appelJant, George M.

Nowell (Trans, pp. 371, 2319-2383; Finding 50, Trans,

pp. 484-487). It is also conceded by counsel for appel-

lants (see brief of Malony & Cobb, p. 138) that the

value of the properties is insufficient to pay the claims

against the receiver and against the four above-named

companies. As a matter of fact, therefore, the only
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real parties in interest on this appeal are George M.

Nowell and Gilmer Clapp.

The trial of this cause was commenced on April 11,

1907, and continued thereafter for about ten days. On

April 27, 1907, the Court below filed its opinion in writ-

ing (Trans, p. 2609).

In its opinion the Court said that it would cover mat-

ters not noticed therein, in its findings and decree

(Trans, p. 2608). The findings and decree were signed

on July 2, 1907 (Trans, p. 492). The record is very

long, and the case involves many complicated details.

The findings and decree were entered after an elaborate

discussion of the points in the case, had subsequent to

the rendition of the opinion. So that the findings more

correctly state the ultimate conclusions reached by the

trial Judge, than does the opinion.

The parties, opposing in the trial Court the conten-

tions of the International Trust Company, for the

priority of the mortgage indebtedness over the receiv-

er's indebtedness, were: J. C. McBride, receiver of the

Berners Bay Mining and Milling Company, who had

been appointed such after the removal of the prior re-

ceiver, F. D. Nowell; the appellant George M. Nowell,

assignee of a number of claims against the receiver,

previously held by F. D. Nowell, Willis E. Nowell,

Thomas S. Nowell, and Joseph McDonald; and Messrs.

Corning, Gillespie and Fairchild, a reorganization com-

mittee holding $151,000 of the receiver's certificates.



The parties attacking, in this Court, the decree in

favor of this appellee are, as before stated, only George

M. Nowell and Gilmer Clapp, who are purchasers of a

portion of the receiver's certificates and of his claim

for compensation. No appeal has been taken either by

the receiver, representing the receiver's certificate hold-

ers as a class, nor by Corning, Gillespie and Fairchild,

who represented three-fifths of the receiver's certifi-

cates. The year within which an appeal may be taken

exjoired on the 2nd day of July, 1908.



Statement of the Case.

THE PLEADINGS.

On July 1, 1896, the Berners Bay Mining and Milling

Company executed its mortgage to this appellee to se-

cure the payment of 500 bonds each for the sum of

$1,000. The mortgage was authorized at a stockholders'

meeting of the Berners Bay Company held on June

24th, 1896. What occurred at that meeting, with refer-

ence to the execution of the mortgage, and with refer-

ence to a number of other matters, which are more or

less involved in the decree of the lower Court, is fully

stated by this Court, in its opinion in the case of Nowell

V. McBride, etc., 162 Fed. 432. It is further to be

noticed that in the case of International Trust Co. v.

Berners Bay M. & M. Co., 152 Fed. 78, the general rules

of law applicable to this case are laid down.

On December 15th, 1897, Decker Brothers brought

suit against the Berners Bay Company, and the North-

ern Belle, Ophir, and Seward companies, for goods,

wares and merchandise sold and delivered by them to

those companies, and in that suit they asked for the

appointment of a receiver (Trans, p. 53). The defects

in their complaint in that action, so far as the power of

the Court to appoint a receiver in that suit is concerned,

are fully discussed by this Court in the case of Inter-

national Trust Co. V. Berners Bay Co., supra, and by the

lower Court in its opinion (Trans, pp. 2580 to 2582).

Service of a copy of the summons and complaint was

made on Willis E. Nowell, one of a^Dpellants herein, as



Superintendent of the Berners Bay Company, on the

day the suit was begun (Trans, p. 2581), and on the

same day the Court appointed E. F. Cassel receiver of

the properties of the defendant corjDorations (Trans,

p. 2582). A copy of the original complaint will be

found in the record (Trans, p. 53).

On February 7th, 1898, a number of creditors of the

defendant companies joined in a petition worded as

follows

:

'' * * * do petition, ask, and request of this

'' Honorable Court and the Judge thereof to dissolve

" and set aside the order heretofore made in the above

^' entitled cause wherein E. F. Cassel was appointed

'^ receiver, and duly qualified and is now acting as re-

*' ceiver of said companies, and restore the property to

" its owners, and in case that said receivership cannot

'' he set aside in the judgment of your Honor, ive

'' hereby petition and request this Honorable Court to

" appoint F. D. Notvell as receiver," (The italics are

ours.)

Among the signatures to this petition is the follow-

ing:

"Bondholders, Eastern Creditors as per telegram,

" and F. D., W. E., and Nowell Brothers, $332,500.00."

The telegram referred to does not appear in the rec-

ord, nor is there any actual signature, by any one claim-

ing to represent the parties enumerated in that portion

of the petition (Trans, pp. 754 to 759).



It is also claimed that Henry Endicott, William Endi-

cott, Wallace Hackett, Aarou Hobart, and C. H. Saw-

yer presented tlieir petitions joining in this request

(Trans, pp. 647-651). However, the testimony of Mr.

Malony, the attorney for the defendant companies,

shows that these so-called petitions were never filed at

the time the Court acted upon the application to ap-

point F. D. Nowell (Trans, pp. 1262 and 1265).

Although a number of receiver's reports, petitions

and ex parte orders were entered in the meantime, no

further pleadings between the parties to the action

were filed therein, until the 9th day of December, 1905,

some eight years after the filing of the original com-

plaint, when the defendant Berners Bay Co. filed an

answer to the original complaint of Decker Brothers

(Trans, pp. Ill to 115).

This answer alleged that the claim of the plain-

tiffs in that suit had been fully paid and discharged;

the execution of the mortgage for $500,000.00 by the

Berners Bay Company to the International Trust Com-

pany as trustee; that all of the bonds under the mort-

gage had been sold in the open market, and were valid,

outstanding debts of the companies; that the defend-

ants Ophir, Seward, and Northern Belle companies pur-

chased a portion of the properties covered by the mort-

gage, subsequent to the date of the execution of the

same; that no portion of the principal or interest upon

the mortgage has been paid, and that since the appoint-

ment of the receiver, the receiver '

' acting at the instance

" of the bondholders of said bonds, had obtained orders
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' of the Court under and pursuant to which he had bor-

rowed large sums of money on receiver's certificates,

and otherwise incurred indebtedness in the adminis-

tration of the estate and the betterment of said prop-

erties, which indebtedness, under the orders of the

Court authorizing the same and in equity is a pri-

tnary lien against said properties for the payment of

the same, superior and prior to the bonded indebted-

ness". The prayer asks that the International Trust

Company may be made a party defendant to the origi-

nal suit of Decker Brothers against the defendant com-

panies, that the Court decree a sale of the properties

and the conversion of the same into cash, that the pro-

ceeds be applied to the payment of said indebtedness

according to the rank and priority of the respective

claims, and that the affairs of the defendants be wound

up and the suit closed (Trans, p. 111).

On the 11th day of December, 1905, the Court entered

an order making the International Trust Company a

party to the action, and likewise ordered service of

summons to be made by publication (Trans, p. 141).

On March 5th, 1906, the International Trust Com-

pany answered the cross-complaint before described,

admitting that the claim of Decker Brothers had been

paid in full ; denying the allegation with reference to

the creation and priority of the receiver's indebtedness,

alleging that at no time had the Trust Company con-

sented to, acquiesced in, approved or ratified any action

of the receiver in borrowing money or incurring such

indebtedness, setting up the mortgage deed of trust, and



9

praying that the same be adjudged a valid and subsist-

ing first lien ui^on the properties (Trans, pp. 142 to

220).

Being of the opinion, however, that the Court had lost

jurisdiction of the proceedings in the Decker suit, he-

cause the plaintiffs therein had been paid in full, the

Trust Company sought and obtained leave to commence

an independent action, for the foreclosure of its mort-

gage as a prior lien upon the properties in the hands

of the receiver. It accordingly commenced such an ac-

tion on the 13th day of March, 1906. This suit was

numbered 536-A on the docket of the District Court

(Trans, pp. 291 et seq.). In this action there were the

same parties and the same issues with reference to the

priority of the lien of the mortgage over that of the

receiver's certificates and other indebtedness. In order

to obviate the necessity of determining the jurisdiction

of the Court to proceed in the Decker Brothers cause,

before hearing all of the evidence in the case, the lower

Court, on the 11th day of April, 1907, consolidated both

of said causes (Trans, p. 289).

For the purpose of clearing title, and of disposing of

all questions which might become involved, there were

added as parties defendant to the consolidated cause,

Thomas S. Nowell, Willis E. Nowell, Frederick D.

Nowell individually, Frederick D. Nowell as receiver,

Nowell Mining and Milling Company, and Alaska Nowell

Gold Mining Company (Trans, p. 290).

On the 13th day of March, 1905, an order of sale was

entered by the lower Court directing the property to



10

be sold before the trial of these issues. This order was

made upon the application of the receiver, F. D. Nowell,

and of the defendant companies, acting through Thomas

S. Nowell, father of the receiver. From this order an

appeal was taken to this Court, which reversed the order

of the Court below. (See Int. Trust Co. v. Berners Bay

M. & M. Co., 152 Fed. 78, supra).

After the appearance of the International Trust Com-

pany, and on the 27th day of September, 1906, upon the

application of the International Trust Company, F. D.

Nowell was removed as receiver (Trans, pp. 1486 to

1488). This order of removal contained a recital that

the Trust Company would contest any finding as to the

honest administration of the receivership by F. D.

Nowell (Trans, p. ,1488).

On October 2nd, 1906, J. C. McBride was appointed

receiver to succeed F. D. Nowell, and also W. B. Hog-

gatt, who had been appointed co-receiver with Nowell in

January, 1906, and who resigned as such co-receiver

(Trans, p. 1493).

W. B. Hoggatt had been specially appointed co-

receiver with F. D. Nowell for the purpose of conduct-

ing the litigation in the case of Nowell, etc., v. McBride,

etc, supra, for the reason that Nowell, as such receiver,

could not be trusted to fairly conduct such litigation

against his father, Thomas S. Nowell (Trans, p. 2439).

After the consolidation of the original receivership

suit with the original foreclosure suit of this appellee,

and on the 11th day of April, 1907, the receiver, John C.
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McBride, filed his answer to the pleadings of this appel-

lee in each of said actions (Trans, pp. 348 to 359), ten-

dering the same issue as those originally tendered by

the pleadings of the Berners Bay Mining and Milling

Company, and the former receiver, F. D. Nowell, to-wit;

The issue as to the priority between the mortgage lien

and that of the receiver's certificates and of his claim

for compensation.

It is to be noted that in all the pleadings, filed in

response to the complaint in foreclosure of the Trust

Company, the allegations are substantially the same,

and are in the following form:

" The bondholders of the said four corporations

' defendant in Cause No. 603, with the knowledge

' and consent of the International Trust Co. and, as

' your receiver is advised and therefore charges, in-

' duced your receiver to petition the Court for leave

' to borrow on receiver's certificates * * * and said

' bondholders purchased a large amount of said cer-

' tificates, and in all respects ratified, confirmed, and

* acquiesced in said orders" (Trans, p. 354).

It is also to be noted that in none of the pleadings of

the appellants, or of any of those associated with them

in the trial of the cause below, is there any specific

attack made upon any specific bonds; but the allega-

tions are simply that the bondholders induced, acqui-

esced in, ratified, etc., the issuance of receiver's certifi-

cates (Trans, pp. 354, 111, 241, 220, 229, 335).

On the 11th day of April, 1907, George M. Nowell and

Gilmer Clapp (appellants here) having intervened in
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the consolidated cause, by leave of the Court, as holders

of receiver's certificates, filed their amended petition

of intervention, and the cause went to trial. In their

petition of intervention they set up that they are the

owners of the certificates known as the third issue,

amounting to $33,627.24; also the owners of certain

certificates of the second issue in the sum of $9,648.00;

also the owners of certificates of the first issue in the

sum of $18,178.00 (Trans, pp. 382 to 384), and further

that they are the owners, by assignment from F. D.

Nowell, of the latter 's claim for salary and services,

amounting to $48,511.49, of the claim of J. H, Cobb for

services as attorney for the said Nowell as receiver,

amounting to $4,500.00, of the claim of Willis E. Nowell

for services, in the sum of $3,000.00, and of other

claims for receiver's expenses, amounting to $2,059.65;

they allege, further, that "with the knowledge, consent,

'' and assistance of the bondholders the receiver issued

'' and marketed such certificates" (Trans, p. 378); but

they make no specific attack upon any particular bonds

or bondholders in this respect. They also allege (Trans,

p. 380) that one Wallace Hackett

*'0n or about the 13th day of June, 1904, executed

" and delivered a consent and ratification in behalf of

" all of the bondholders, waiving all objection to the

" orders of the Court theretofore made authorizing the

*' issuance of receiver's certificates."

They prayed (Trans, p. 385) that the expenses of the

receiver incurred in the administration of the receiver-

ship be declared a prior and paramount lien upon the
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property, and that the indebtedness of the receiver,

incurred in borrowing money for the purpose of de-

veloping and improving the properties, be declared a

second lien, and that the mortgage deed of trust be de-

clared inferior to the receiver's indebtedness above de-

scribed.

On the 6th day of April, 1906, Coming, Gillespie and

Fairchild filed their intervening petition, alleging that

they were the owners and holders of $151,000.00 of re-

ceiver's certificates ($146,000.00 of the first issue and

$5,000.00 of the second issue), and setting forth the

orders under which the first issue of certificates was

made. They also alleged that the property, described

in the order authorizing the first issue, was thereby

pledged to the payment of that issue, and that the other

issues were made ex parte and without the consent of

the holders of the previous issue and in derogation of

the obligations thereof. x\nd they pray that the first

issue be declared a lien prior and paramount to the

lien of the second and third issues.

The said Corning, Gillespie and Fairchild did not dis-

pute the question of priority between the certificates and

the mortgage, but simply submitted to the decision of

the Court upon that matter.

This intervening petition was omitted from the record

on this appeal; but the answer of the receiver thereto

appears in the record (Trans, p. 359), and indicates the

general nature and purport of the petition.
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The cause went to trial as before stated, on the 11th

day of April, 1907, and the trial consumed a number of

days (Trans, p. 399).

On the 27th day of April, 1907, the opinion of the

lower Court in the consolidated cause was rendered

and appears in the record (Trans, pp. 2580 et seq.).

Findings and decree were entered thereafter on the

2nd day of July, 1907 (Trans, p. 399). All of the ma-

terial facts important to the discussion and considera-

tion of this appeal are incorporated in the findings of

the Court below, and are, in brief, as follows:

THE FACTS.

The International Trust Company is a corporation

organized under the laws of the State of Massachusetts.

The Seward, Ophir, Northern Belle, Nowell Mining and

Milling Company are Maine corporations, and the

Alaska-Nowell Gold Mining Company is an Alaska cor-

poration (Trans, p. 402).

The Berners Bay Mining and Milling Company is a

Maine corporation, and was on the 1st day of July,

1896, the owner of certain properties, described in a

mortgage from that corporation to the International

Trust Company, executed on the 1st day of July, 1896,

to secure the payment of five hundred bonds of the par

value of $1,000 each.

This mortgage was recorded on the lOtli day of July,

1896, with the District Recorder at Juneau, Alaska

(Trans, p. 430).
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Each of the 500 bonds described in the mortgage was

issued and sold in the open market, and the Berners Bay

Company received the proceeds thereof.

On the 1st day of November, 1897, the Berners Bay

Company conveyed all the properties described in the

mortgage to the Seward, Northern Belle and Ophir

companies.

On the 15th day of December, 1897, Decker Brothers

brought suit against the Berners Bay, Seward, Ophir

and Northern Belle companies for $154.65 for goods,

wares and merchandise (see complaint. Trans, p. 53).

On the 15th day of December, 1897, the day on which

the action was commenced, one E. F. Cassel was, in that

action, appointed receiver of the defendant companies.

On the 11th day of February, 1898, F. D. Nowell, act-

ing as superintendent and manager of the companies,

paid Decker Brothers in full for all demands held by

them and sued upon in their action (Trans, p. Ill; testi-

mony of F. D. Nowell Trans, pp. 1711 to 1714; also F. D.

Nowell 's report as receiver, Trans, pp. 1289 and 1290).

On the next day, February 12th, 1898, E. F. Cassel

resigned as receiver, and F. D. Nowell was appointed

receiver in his place.

Nowell thereupon took charge of the properties of

the defendant companies, and engaged in the develop-

ment and exploitation thereof as a mining enterprise.

The operation of the properties was at all times a finan-

cial failure (Trans, p. 1605, and the various reports of

Nowell as receiver, showing vast accumulation of re-
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ceiver's indebtedness unpaid). Prior to October 29tli,

1901, Nowell made application to issue receiver's cer-

tificates (Trans, pp. 774, 778, 783).

Leave for the issuance of all of the certificates was

granted upon ex parte applications of the receiver, with-

out the appearance in Court of, or notice to, the Trust

Company or any other party in interest (Trans, pp.

774, 778, 783, 575, 717 and 721). The testimony of Gra-

ham, president of the Trust Company (Trans, p. 879)

shows that he had no knowledge whatever of such cer-

tificates until 1903, and that he had no knowledge

whatever that the same were, or were purported to

be made, paramount to the lien of the mortgage un-

til 1905. E\'idence of the consent, or knowledge, of

specific bondholders upon this subject was not ad-

duced before the lower Court, for the reason that none

of the bonds were attacked specifically in the pleadings,

the attack being a general one against the lien of the

mortgage. All of these receiver's certificates were ab-

sorbed, retired and canceled by issuance of the cer-

tificates referred to as certificates of the first issue

(see order for retiring previous certificates and au-

thorizing what is described as the first issue, Trans.

*p. 729).

In the early part of the year 1898 Thomas S. Nowell

collected in the east and forwarded to F. D. Nowell, re-

ceiver, a sufficient sum of money to pay all the indebted-

ness of the four companies, with instructions to pay the

indebtedness, but the receiver, instead of paying the

indebtedness and procuring his discharge as receiver.
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entered into an agreement with one Nathaniel Greene,

one Thomas George, his brother Willis E. Nowell, and

John F. Malony, attorney for the defendant companies,

that he should use the funds received by him for the

purpose of continuing the receivership, instead of ap-

jilying the same to the payment of the indebtedness,

owing from the companies to Greene, George, Malony

and Willis E. Nowell (Trans, pp. 1663 to 1665).

On the 29th day of October, 1901, M. C. Brown, Judge

of said Court, entered an order authorizing F. D.

Nowell to borrow $190,000.00 and issue receiver's cer-

tificates therefor, to pay off the present indebtedness of

the receiver, and to make up deficiencies that might

arise in developing and operating the Kensington mine

and mill ; the certificates to be payable in two years and

to bear interest at not to exceed 8% per annum. The

order further provided that the certificates were to be

a first lien upon the mines, mining claims, etc., and

properties of every kind of the defendant companies,

prior to all mortgages, trust deeds or other indebtedness.

The order was procured by Nowell ex parte and with-

out notice to the Trust Company, and without notice to,

or appearance by, any other party in interest (Trans,

pp. 729, 804, 879).

In this connection it should be said that seven out of

forty bondholders, holding 86 out of 500 bonds, pur-

chased $92,000.00 of these certificates and paid cash

therefor. (Trans, pp. 540-1; also 1202 to 1212). Ten

thousand dollars cash was also advanced by the Mines

Securities Company for certificates. These were all of
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the certificates that were actually sold for cash, pur-

suant to the terms of the order. The other certificates

were issued for an indebtedness incurred by the receiver

and the old companies, yrior to the entry of the order

authorizing the issue of the certificates (Trans, pp.

1202 to 1212). Of the remaining $88,000.00 of certifi-

cates the Nowells issued to themselves $21,796.00 for

debts, claimed to have been due from the old companies

to them at the time of the appointment of the receiver,

and $31,491.00 of certificates for indebtedness alleged

to have been incurred in their favor during the admin-

istration of F. D. Nowell as receiver, and prior to the

entry of the order, authorizing the issues; and besides

this, paid themselves out of the cash advanced by the

bondholders the sum of $14,408.31! Out of this issue

the Nowells received in cash and certificates all told,

$67,696.66, leaving a comparatively small amount of the

remaining $88,000.00 of the issue for other parties who

might be entitled thereto (Trans, pp. 540-1; also 1202

to 1212). The attention of the Court is at this time

also called to the fact that it appears from the record

that the $10,000.00 of Mines Securities certificates are

not appealing and have never claimed any priority for

interveners Corning, Gillespie and Fairchild, who are

not held by any of the appellants, but are held by the

those certificates (Trans, pp. 484 to 486).

None of the details here noticed were mentioned by

the trial Court in its findings, for the reason that the

Court was of the opinion that the mere purchase of cer-

tificates hy a portion of the bondholders ivoidd not suh-
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ordinate the lien of the mortgage to that of the certifi-

cates, and besides that, it refused to consider the fact

of purchase, because no specific attack had been made

upon the bonds in the pleadings (Trans, p. 260-i). Nor

is any reference made to these facts in the findings for

the further reason that the Court had found (Trans,

p. 447) that F. D. Nowell, Willis E. Xowell and Thomas

S. Nowell had, on the 26th day of February, 1903,

agreed with the bondholders to provide for the pajTuent

of all receiver's certificates of indebtedness, and that

they had failed to do this (Trans, pp. 458, 459).

On the 21st day of November, 1902, after the $190,-

000.00 of certificates had been issued, the Court en-

tered a further order authorizing F. D. Nowell to issue

what is known as the second series of certificates, to

the amount of $60,000. That order contained substan-

tially the same clauses, as the order authorizing the

First Issue, and $34,173.59 of certificates were issued

under the order. This order was i^rocured by F. D.

Nowell ex parte without notice to, or appearance by,

the Trust Company, and without notice to, or appear-

ance by, any other of the parties in interest (Trans, pp.

740, 810, 879).

On the 13th day of May, 1904, F. D. Nowell, acting

as attorney in fact for the companies defendant in

cause No. 603, and as receiver, entered into a certain

contract giving one Joseph MacDonald an option to pur-

chase the properties in his hands as receiver. The con-

tract provided that MacDonald should do certain work

in the mines, and that the receiver was to issue certifi-
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cates to MacDonald for the actual cost of such work

(Trans, p. 441) ; hut no provisiQn teas made that such

certificates should be prior to any mortgage lien or other

indebtedness of the receiver. The contract further pro-

vided that if MacDonald should elect to purchase the

properties under said option he should pay (1) all of

the indebtedness of the receiver, F. D. Nowell (Trans,

p. 442) ; (2) $50,000 to F. D. Nowell personally; and (3)

that he should erect a plant upon the properties of speci-

fied capacity (Trans, p. 442), and that thereby the said

Joseph MacDonald should be entitled to a 56/100 inter-

est in a corporation to be organized, to hold the prop-

erties.

On the 13th day of May, 1904, the Court entered an

order approving the said contract; this order was pro-

cured ex parte and without notice to or appearance by

the Trust Company or other party in interest (Trans,

pp. 445, 640-643, 879).

MacDonald entered upon the prosecution of the said

contract before June 1st, 1904 (Trans. 1633-4), but

failed to do all the work agreed upon (Trans, pp. 446,

844).

The holders of 498 bonds under the mortgage deed of

trust deposited their bonds with the International Trust

Company and provided security for the two remaining

bonds undeposited, and at their request the International

Trust Company placed in escrow with the First National

Bank of Juneau, Alaska, a release of the mortgage,

with instructions to the bank to deliver the same only

in case MacDonald should purchase the properties in
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accordance with the provisions of the contract of May

13th (Trans, pp. 834, 877-8). Thereafter and on the

first day of January, 1905, MacDonald refused to pur-

chase the properties and surrendered his option. The

release of the mortgage was thereupon returned to the

Trust Company, and tlie same was canceled and the

bonds were returned to the respective owners thereof

(Trans, p. 964).

On the 26th day of February, 1903, an agreement was

made and executed between Wallace Hackett of Ports-

mouth, N. H., Thomas S. Nowell, the promoter of the

Berners Bay company, and Frederick D. and Willis

E. Nowell, his sons. This agreement was as follows

:

"Memorandum of an Agreement entered into between

the holders of first mortgage bonds of the Berners

Bay Mining and Milling Company, organized under

the laws of the State of Maine, herein designated as

parties of the first part, and Wallace Hackett, of

Portsmouth, N. H., trustee, herein designated as party

of the second part, and Thomas S. Nowell, Frederick

D. Nowell and Willis E. Nowell, all of Juneau,

Alaska, parties hereto of the third part

:

''Whereas the property of the Berners Bay Mining

Milling Comi3any, situated in Alaska, is subject to

a mortgage, under which instrument bonds of the

par value of Five Hundred Thousand ($500,000.00)

Dollars have been issued, with coupons for interest

on the same attached; and whereas the interest on

said bonds is in default and has remained unpaid for

a series of years ; and whereas the corporation of the
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" Berners Bay Mining & Milling Company is now in

" the care and custody of a receiver appointed nnder

*' the United States District Court of the District of

" Alaska; and whereas under authority of said Court,

" said receiver, has issued, from time to time, evidences

" of indebtedness of said corporation in the form of re-

*' ceiver's certificates which aggregate upwards of Two
'* Hundred Thousand ($200,000) Dollars; and whereas

" there exists certain unsecured indebtedness of said

*' Berners Bay Mining and Milling Company repre-

** sented by notes and other memorandum; and whereas

*' it is for the best interests of all the creditors of said

" company to dispose of tlieir rights, titles and claims

'* therein and to sell and assign their ownership thereof

'* to outside parties for an adequate consideration; and

'' whereas the Nowells, parties hereto of the third part,

'' have entered into negotiations with certain parties

^' with this end in view, and in order to consummate

** said negotiations it is needful to have the corporation

*' relieved from the encumbrance of the first mortgage
'

' bonds, which it is proposed to do by substituting other

*' security therefor, and in a similar manner to pro-

" vide for the security and ultimate payment of the

" unsecured debts of said corporation,

"Now, therefore, be it known that the parties hereto,

" in view of securing the results above set forth, hereby

" agree with each other as follows, to-wit:

"First. The bondholders will deposit their bonds

" with Wallace Hackett, of Portsmouth, N. H., who will

" act as Trustee for the purposes hereinafter described
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and issue his receipts for the bonds deposited with

him. The acceptance of such receipts on the part of

the bondholders shall constitute the assent of said

bondholders to this contract and the terms thereof.

''Second. The parties hereto of the third part shall

provide for the prompt payment of the receiver's

certificates of indebtedness and interest thereon to

the full satisfaction of the United States District

Court, and shall obtain the discharge of said corpora-

tion from the custody of said Court as above de-

scribed.

"Third. Said parties of the third part will preserve

the integrity of the property. That is, they will not

suffer any part of the Berners Bay properties, or any

mining claims existing thereunder, now forming por-

tions of properties designated as the Northern Belle,

the Seward and the Opliir, together with the mill,

mill rights, railroads, wharf properties, etc., thereto

belonging, to be separated or estranged from the

main body of the corporation; but all of said proper-

ties shall be preserved in their integrity, and together

with the group of miners (mines) in Alaska contigu-

ous to the said Berners Bay property known as tbe

Johnson Group, and organized into a corporation

under the name of the Nowell Mining and Milling

Company, which said Nowell Mining and Milling Com-

pany is the exclusive property of the parties of the

third part and subject to no encumbrance, but free

and clear of all indebtedness ; said parties of the third

part hereby agree to add said Johnson properties
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above mentioned to the properties of tlie Berners Bay

Company, so that the same may be formed into one

corporation for the purpose of selling the same to

purchasers who will organize a new corporation em-

bracing all of the properties aforesaid, and distribute

the stock of the same as hereinafter set forth.

"Fourth. A new corporation shall be formed and the

properties above described shall be conveyed to said

corporation. The capital of said corporation may be

such sum as shall be agreed upon by the parties of

the third part and the parties with whom they negoti-

ate a contract of sale of these properties.

"Fifth. "WTiile it is not the purpose of this contract

to bind the parties of the third part to the perform-

ance of this paragraph exactly as it is herein written

—

but under the necessities of the case some leeway for

changes in the negotiations must necessarily be

granted to said parties of the third part—still it is

the intention and purpose of the parties of the third

part hereto to negotiate a contract for the sale of the

above properties with a sjmdicate of substantial worth,

and to receive in pajTuent thereof enough money to

discharge the receiver's certificates and interest

thereon now outstanding; also that the purchasing

syndicate shall erect a mill of the capacity of one

thousand (1,000) tons per day, and otherwise improve

and equip the plant for successful and continuous

operation at their own expense; that said s^mdicate

shall receive fifty (50) per cent of the capital stock of

the new corjooration formed as aforesaid, and that the
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'' parties of the third part hereto shall receive fifty

'*
(50) per cent thereof. Of the fifty (50) per cent so

'' received by the parties of the third part, one-half (Yo)

" thereof, or twenty-five (25) per cent of the entire

*' capital stock shall be placed in the hands of the party

*' of the second part hereto as trustee, and said trustee

" shall hold said twenty-five (25) per cent of the capital

" stock for the benefit of the creditors of said Berners

*' Bay Company. Said trustee shall receive all divi-

'' dends accruing on said stock and shall devote the

'' same to the payment of the indebtedness as follows:

"First mortgage bonds, $150,000.00 payable on or

" before Dec. 31/05, $150,000.00 payable on or before

" Dec. 31/06, $200,000.00 payable on or before Dec.

" 31/07, all accrued and other interest on said bonds

'* to be reduced to four (4) per cent per annum and to

*' be paid by December 31, 1908.

" Furthermore, said trustee is to receive the custody

" of all unsecured indebtedness against said corporation

** and issue his receipts therefor. He is to hold said

*' capital stock after the payments above mentioned for

" the further purpose of paying said unsecured indebt-

" edness in four (4) equal payments beginning on or be-

*' fore December 31, 1909, and continuing at intervals of

** six (6) months thereafter; interest upon said unse-

'* cured indebtedness both accrued and otherwise shall

'' be reduced to three (3) per cent. The unsecured in-

'' debtedness shall be passed upon by a competent audi-

" tor who shall certify to the correctness of the same,
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and thereupon it is to be held by the trustee as afore-

said.

" After ail i^ayments under this agreement have been

made by the parties of the third part, said party

agrees, on or before December 31, 1910, to issue to the

bondholders, pro rata to their holdings therein ten

(10) per cent of fifty (50) per cent of the entire capital

stock. Pending the continuance of this agreement,

from the date hereof to the date last above mentioned,

the voting power of the stock in the hands of the trus-

tee shall be vested in the parties of the third part.

Said trustee is to hold said twenty-five (25) per cent

of the capital stock of the new corporation as col-

lateral security for the payment of the bonds and other

indebtedness as above described. In the event of the

default of such payment he is authorized to distribute

the stock as follows

:

'' First. To the pajTnent of the principal of the

bonds with interest upon the same as above estimated,

upon the following basis, i. e. : If the capital stock

of the new corporation above referred to shall be

Five Million ($5,000,000.00) Dollars, then shares in

the same shall be allotted at the par value in pajTnent

of said bonds and interest.

** Second. The shares of said new corporation then

remaining shall be applied pro rata to the payment

of the unsecured indebtedness as the same shall ap-

pear when duly audited and the amount thereof clearly

ascertained.
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'* Third. On the payment of all the indebtedness

herein provided, the remaining portion of said twenty-

five (25) per cent of the capital stock shall become

the property of the parties of the third part, and said

trustee is hereby authorized to convey the same ac-

cordingly.

'' If the capital stock of the new corporation shall be

made to be in excess of Five Million ($5,000,000) Dol-

lars, then the shares thereof shall, in the discharge of

the aforesaid indebtedness, be valued at a proportion-

ately lower price per share.

'' Sixth. Said trustee is hereby vested with full au-

thority to proceed with the foreclosure of the mort-

gage now on said Berners Bay properties and secured

by the mortgage bonds above named, should such step

prove necessary. And, furthermore, said trustee is

vested with full authority to do and perform all things

necessary for the purpose of carrying out this con-

tract so far as devolves u]:)on him.

'' A part of the consideration of this contract being

the conveyance of the Johnson properties above de-

scribed to the proposed purchasing syndicate herein

mentioned by the parties of the third part; and the

mutual covenants and agreements hereto constituting

the other consideration hereof. '

'

(Trans, pp. 447 to 453.)

On the 13th day of June, 1904, Wallace Hackett re-

ceived from F. D. Nowell, a paper prepared at Juneau

by Messrs. Malony & Cobb, his attorneys, in words and
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figures as follows: (See legal cover, p. 688; Hackett

testimony, Trans, p. 667.)

" Whereas, the holders of the bonds of the defendant

" companies in the above suit, viz: The Berners Bay
" Mining and Milling Co., the Northern Belle Gold

'' Mining Co., the Seward Gold Mining Co., and the

'' Ophir Gold Mining Co., did consent to the issuance of

'' the receiver's certificates in this cause, and the orders

'^ of the Court allowing and giving such certificates

" l^riority over the mortgage bonds of said companies,

" but such consent never formally entered of record

" herein,

*' Now, for the purpose of making such consent a

" matter of record, I, Wallace Hackett, for myself and

'' as trustee and holder of said bonds, shown in the list

" hereto attached, do hereby consent to and waive any

'* and all objections to the orders of the Court herein

'' authorizing said certificates and future issues thereof

" and giving the same priority over said bonds."

(Trans, pp. 454-5, 968.)

The terms of this consent, however, were consider-

ably modified by a statement (not drawn by Messrs.

Malony & Cobb) attached by Mr. Hackett to the original

consent (Trans, pp. 669 to 671), as follows:

'' In the matter of the bonds of the Berner's Bay
" Mining & Milling Company, deposited with the under-

*' signed trustee, I will state that the entire issue of

'* bonds amounted to $500,000, consisting of 500 bonds

'' of the face value of $1000 each, numbered from 1 to

" 500, inclusive, issued under a mortgage to the Inter-
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" national Trust Company of Boston. That owing to

" the peculiar situation of the property, the bonds being

" widely scattered, the interest on the bonds having been

" defaulted, the property in Alaska having passed into

" the hands of a receiver appointed under authority of

" the U. S. Court, and receiver's certificates of more
^' than $200,000 having issued, all of which placed the

*' bonds in great jeopardy. Acting under the request

'' of a majority of the holders of the bonds, I addressed

'' to all of the bondholders a letter setting forth the

'' above facts in February, 1903, asking their consent

*' to represent them in negotiations looking to a sale of

" the property whereby there was a chance of the bonds

^' being paid, etc., and asking for full authority in the

*' premises, stating in the letter that by depositing their

'' bonds with me they would assent to the terms of the

*
' letter and the contract existing between myself and the

*' other owners of the joroperty under which we sought

" to liquidate the sale.

*' In resjDonse to this letter I received on deposit 498

*' of the 500 bonds issued. Every bond, whose existence

" we could trace, was deposited with me. Two bonds

'' have been lost, being :^406 and 407. For these I de-

'' posited security with the International Trust Com-
*' pany, and that Company then issued a release of the

'* mortgage at my request.

" The list of the owners of the bonds and the amounts

"held by them is as follows:" (Here follows list,

showing 498 bonds.)



In this connection, it is to be noted, and it appears

from the evidence in the case, that Messrs. Malony &

Cobb, while acting at times as attorneys for the re-

ceiver, also acted as attorneys for the defendant corpo-

rations, who were the only parties to the action, after

the payment of the Decker Bros, claim, Mr, Malony hav-

ing been the original attorney for said defendants; also,

at the time this waiver was drawn, Messrs. Malony &

Cobb were attorneys for Joseph MacDonald, the party

who was to receive certificates under the MacDonald

contract (Trans, p. 1731).

The consent and explanation were signed by Hackett,

immediately upon the receipt of the same and without

advising with the bondholders, who had deposited their

bonds with him as trustee, and without any other au-

thority than that contained in the contract of February

26th, 1903 (Trans, pp. 961-962).

On the first day of July, 1904, the said F. D. Nowell

attached to his report the consent and statement of

Wallace Hackett, and on that date filed the same in

cause No. 603 (Tr. pp. 666 to 671, and receiver's report

of July 1, 1904, to which said consent was attached).

Neither MacDonald, nor any person who purchased

receiver's certificates of the first, second and third

series, purchased any of the certificates, nor were they

induced to purchase any of the certificates, in a reliance

upon any act or acts of the International Trust Co., or

of the bondholders, or of Wallace Hackett, but all of the

certificates were issued and received with full knowledge

of the mortgage (Trans, p. 458).
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It is here to be noted, that none of the certificates of

the first issue, except such as were sold to the bond-

holders, and the $10,000.00 issued to the Mines Se-

curities Company (the holders of which made no objec-

tion whatever to the foreclosure of the mortgage, but,

on the contrary, assented to the same), were the only

certificates which were actually sold for cash; also that

none of the purchasers of the certificates of the second

and third issues had any negotiations, correspondence,

or other relation with the Trust Company or any of the

bondholders; also that there was an utter failure of the

appellants, either to allege, or to prove any reliance

upon any of the acts of the Trust Company or of the

bondholders in connection with their ownership of the

certificates; and further, that the Hackett consent was

not authorized by the contract, which he had with the

bondholders, and was a destruction of the very property,

which he had been appointed in that contract to con-

serve, and that it was not executed until after all of the

certificates of the first and second issues had been dis-

posed of, and further that it was not executed until

after the MacDonald contract had been signed and had

become binding upon MacDonald; in fact, the consent

was not signed until some thirty days after the MacDon-

ald contract was approved— (see opinion of lower Court,

Trans, p. 2600)—that being the last contract under

which certificates were issued. There is no evidence in

the record, that any certificate holder, in any way relied

upon any of the acts charged by the appellants to con-

stitute an estoppel.
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The parties of the third joart to the contract of Febru-

ary 26th, 1903, to wit: Thomas S., Willis E., and F. D.

Nowell, did not perform their covenant to procure the

payment of the receiver's certificates and secure the

discharge of F. D. Nowell as receiver. This fact is ad-

mitted by the Nowells themselves, and is evidenced by

the fact that the certificates are still actually in litiga-

tion before this Court (Trans, pp. 858-9).

At the time of the execution of the contract of Febru-

ary 26th, 1903, Thomas S., Willis E., and Frederick D.

Nowell represented themselves to be the owners of the

Johnson group of mines, but in truth and in fact the

Berners Bay Company, of which F. D. Nowell was re-

ceiver, was the true and equitable owner of those mines,

because they had previously been purchased by the Ber-

ners Bay Company (see Findings of Fact in cause No.

519-A, McBride v. Noivell, Trans, pp. 2397 to 2434).

In this connection, we particularly refer to the opin-

ion of this Court in the case of Noivell v. McBride, 162

Fed. 432.

The receiver, in the month of August, 1896, and prior

to his appointment as such, knew, and was informed by

Thomas S. Nowell, in the month of June, 1906, that

Thomas S. and Willis E. Nowell had obligated them-

selves to convey the Johnson group to the Berners Bay

Co., and had received the full purchase price therefor

(see letter Thomas S. Nowell to F. D. Nowell, Trans, pp.

2395-6). The receiver not only concealed these facts

from the Court (see letter of F. D. Nowell to Shackle-

ford & Lyons, denying knowledge of such facts. Trans, p.
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70-4), but also refused to bring any action to recover the

mines.

In the years 1906 and 1907 such proceedings were had

that one W. B. Hoggatt was apjoointed co-receiver for

the purpose of bringing an action to recover the John-

son group, and thereafter this group was in that action

adjudged to belong to the Berners Bay Co. (see findings

and decree in McBride v. Noivell, Trans, pp. 2397 to

2434).

Thereafter J. H. Cobb, the regular attorney for the

receiver, appeared and defended the said action for

Thomas S. Nowell (Trans. iDp. 2450 to 2453) ; during all

of that time F. D. Nowell, the receiver, held an undis-

closed one-eighth interest in the said Johnson group, to-

gether with his father, his brothers Willis E. and the ap-

pellant George M. Nowell, and abetted the attempt to de-

fraud the Berners Bay Company of these mines (Trans,

pp. 1635 and 1637).

On the 31st of December, 1904, Judge Brown ordered

certificates in the sum of $20,000 to issue to Joseph

MacDonald; this order provided that such certificates

should stand on an equal footing with all other certifi-

cates ; the order was entered ex parte and without notice

to, or appearance by, the Trust Company, or other party

in interest (Trans, pp. 746, 879).

On the 30th day of January, 1905, Judge Gunnison

amended the order of December 31st, 1904, and author-

ized the issuance of $29,861.91, in lieu of the certificates

authorized by the previous order of December 31st;

the order of January 30, 1905, was also obtained ex
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parte, without notice to, or appearance by, the Trust

Company or other interested party (Trans, pp. 749, 879).

On the 20th day of July, 1905, F. D. Nowell procured

the entry of an order, authorizing the issuance of

$3765.25 additional certificates to Joseph MacDonald

under the contract of May 13th, 1904, and in that order

it. was provided that the receiver issue to MacDonald

receiver's certificates for that amount. This order was

also procured ex parte and without notice to, or appear-

ance by, the Trust Company, or other party in interest

(Trans, pp. 466, 879).

In this order Judge Gunnison did not follow the pre-

vious form of order, and he did- not insert therein any

priority clause.

On the 11th day of October, 1906, after his removal as

receiver, F. D. Nowell, in his final report to the Court,

claimed the following sums : on account of his services

from the date of his appointment to the 9tli day of

October, 1906, the sum of $45,291.60; for salary of his

brother, Willis E. Nowell, $3000.00; for salary of Thos.

H. George, engineer, $5866.00; to J. H. Cobb, attorney

for the receiver, $4575.00 ;
$382.15 to himself and brother

Willis E. Nowell; $1500.00 to himself for office rent;

$1655.50 to his uncle George Nowell for services as

watchman, and various sums to divers other persons, the

total of which receivership salary and expenses amounted

to $71,793.50. The Court finds that all of this indebtedness

was accrued to F. D. Nowell, as receiver, subsequent to

the payment by him of the claim of the plaintiifs in

cause No. 603, but was incurred with the full knowledge,
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acquiescence and approval of the defendant companies

of which Nowell was manager, and were a charge upon

the property of the same.

No evidence was offered in the cause as to how much,

if any, of the receiver's claims was incurred for annual

assessment work or other necessary expenses for the

preservation of the estate in his hands (Trans, p. 1724).

So much of F. D. Nowell 's claim for compensation as

accrued after the Trust Company became a party to

the action, is allowed, in accordance with the rate of

compensation allowed by the Court to the receiver John

C. McBride, to wit: the sum of $1900.00; $950 of J. H.

Cobb's salary as attorney for the receiver, earned after

the Trust Company became a party to the action and

prior to the removal of F. D. Nowell, is also allowed;

also $112 of George Nowell 's salary as watchman, ac-

crued in like manner; and sundry other claims out of

the receiver's account, which appeared to have accrued

in like manner. These sums are made a charge against

the properties, payable before any other claims, except

the claims of the receiver John C. McBride.

The account of J. C. McBride for salary and expenses

is approved and the same is made a lien prior to the

mortgage, on the ground that the services were per-

formed after the Trust Company had become a party to

the action, and at its special instance and request (Trans.

475-479).

Upon this state of facts, the Court below made the

following Conclusions of Law:
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That from the 11th day of February, 1898, until the

appearance of the International Trust Co. in the litiga-

tion, there was no valid and subsisting cause of action

in the controversy before the Court, and that the Court

had no jurisdiction of said cause to hear, try, and de-

termine any matter or thing therein, or to authorize the

issuance of any receiver's certificates, and that all re-

ceiver's certificates and indebtedness, incurred prior to

the appearance of the Trust Company in the litigation,

are of no avail, except as to the defendant companies in

the Decker action.

That there is due and owing on the mortgage the sum

of $881,716.00; that the mortgage is a prior, valid, and

subsisting lien on the whole property in the hands of the

receiver, and that the property should be sold to satisfy,

first, the costs and expenses of the sale; second, the ac-

counts of J. C. McBride, receiver, the accounts of F. D.

Nowell, incurred after the appearance of the Trust Com-

pany, and the accounts of John G. Heid, special master

—

the total amount of these allowances being $11,429.36;

third, the principal and interest due upon the mortgage;

fourth, the receiver's certificates of the first issue,

$190,000.00, with interest; fifth, the receiver's certificates

of the second issue, $34,173.59, with interest; sixth, the

receiver's certificates of the third issue, $33,627.24, with

interest; and, seventh, the claims for compensation and

expenses of F. D. Nowell, receiver, not theretofore al-

lowed; further that the Trust Company be entitled to

bid in the property upon the payment of the amounts

awarded in clauses 1 and 2 of the decree, and that the
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holders of any classes of indebtedness described be en-

titled to bid upon the property and surrender and use

upon the payment of the purchase price all obligations

of that class, after paying all the obligations of the pre-

vious classes having priority.

The decree is in exact accordance with the findings

and conclusions above described, and was entered on the

2nd day of July, 1907 (Trans. 493-520).

From this decree the appellants, George M. Nowell

and Gilmer Clapp, as purchasers or assignees of $18,178.

of the $190,000. of the first issue of certificates, and as

IDurchasers or assignees of $9,648. of the second issue of

$34,173.59, and as purchasers or assignees of the third

issue of certificates, amounting to $33^627., and as

owners by assignment of the claim of the receiver for

compensation and disbursements from the time of his

appointment on February 12th, 1898, to February 21,

1906, amounting to approximately $71,000., prosecute

this appeal. Their contention is that the receiver's

certificates, held by them, and the receiver's claim for

compensation should be paid out of the proceeds of the

sale of the mortgaged property, before the mortgage in-

debtedness is satisfied.

It should also be stated that, after the opinion of the

Court below was rendered and filed on April 27th, 1907

(Trans, p. 2609), and after the findings had been signed

and filed on the 2nd day of July, 1907 (Trans, p. 493),

and after the decree was entered on July 2nd, 1907

(Trans, p. 520), the appellants Nowell and Clapp, on
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the 4tli day of September, 1907, filed a motion to open

the decree, for the purpose of making certain specitied

holders of the bonds of the Berners Bay Company par-

ties to the litigation (Trans, pp. 524-528). This motion

was denied on the 25th day of September, 1907 (Trans,

p. 530) ; and the appellants also seek a review of the

order denying this motion.

From the foregoing statement of facts the three

following questions arise, which are involved upon this

appeal

:

QUESTIONS INVOLVED.

First: The Court did not err in subordinating the

payment of the compensation of the receiver from Feb-

ruary 12th, 1898, to February 21, 1906, to the lien of the

mortgage indebtedness and to the payment of the

receiver's certificates.

Second: The Court did not err in denying the motion

of the appellants, Nowell and Clapp, made four months

after the opinion was delivered and filed, and over two

months after the decree was signed and entered, to set

aside the decree and re-open the litigation for the pur-

pose of making certain specified bondholders parties to

the suit.

Third: The Court did not err in subordinating the

payment of the receiver's certificates to the lien of the

mortgage indebtedness.
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Argument.

FIRST.

THE RECEIVER IS NOT ENTITLED TO ANT COMPENSATION

FOR HIMSELF, HIS BROTHERS, OR OFFICE FORCE, EXCEPT

SUCH AS ACCRUED AFTER THE APPEARANCE OF THE IN-

TERNATIONAL TRUST COMPANY HEREIN ON FEBRUARY

21st, 1906. AND, THEREFORE, IT WAS NOT ERROR FOR THE

LOWER COURT TO HAVE POSTPONED THE PAYMENT OF

SUCH CLAIMS UNTIL AFTER THE PAYMENT OF THE MORT-

GAGE AND THE RECEIVER'S CERTIFICATES.

1. Discussion of appellants' argument upon this point.

Messrs. Malony & Cobb, of counsel for appellants, in

their brief discuss the question of relative priority be-

tween the receiver's certificates and the mortgage as

their first proposition (see Brief pp. 129 to 139). The

second proposition advanced by them (Brief pp. 139 to

142) is the most imjDortant from a practical standpoint,

to all parties concerned, and, therefore, we discuss that

proposition as our first point.

It is a vital importance to all the certificate holders,

and bondholders as well, irrespective of the disputes

between them, that the allowance of F. D. Nowell's

salary and the other claims of his relatives and office

force, not represented by certificates, should either be

denied, or postponed to the mortgage and the certificates.

In this respect we call the Court's attention to the

fact, that there is no specific evidence before the Court

as to the value of these properties. George M. Nowell

in his intervening petition (Trans, p. 274) alleges that
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the property is worth $2,700,000.00. This statement is

preposterous, because, of course, if the property were

of any such value, this litigation would never have come

before this Court. Messrs. Malony & Cobb in their brief

(p. 139) volunteer the information, that the properties

will sell for from $500,000 to $750,000. This statement is

wholly unsupported by the testimony, or by any citation

to the record. In view of the liberty that counsel have

taken in this regard, we venture the statement that the

properties would not sell for more than $100,000.

The claim of George M. Nowell and his brother F. D.

Nowell at the time of the trial, and at this time, is, that

the classes of indebtedness before the Court should be

paid in the following order of priority:

First. Lien: Claim of F. D. Nowell, his

brothers and Uncle, for com-

pensation $51,949.25

Other expenses of Receiver

and office force 19,844.33

Total $71,793.58

(See Finding, Trans, pp. 467 to 470, Petition of

Nowell and Clapp, Trans, p. 385.)

Second Lien: Receiver's certificates of all issues.

Third Lien: Mortgage of the Trust Company.

The contention of the appellees at the time of the trial

was, that the services of the receiver had been of no

benefit to the properties, that the receiver had been

guilty of fraud and mismanagement, and that no allow-
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ance whatever should have been made to the receiver.

However the lower Court held that the bonded indebted-

ness and the certificates should be first paid, and that, if

the properties should upon the foreclosure sale bring

sufficient, then, the receiver and the office force claims

for salary and services, should also be paid. These

claims having thus been postponed to the lien of the

mortgage, the mortgagee was not in a position to object,

or appeal, from the order in this behalf, because not in-

jured thereby (see ruling of lower Court, Trans, p.

2608). It is to be noted that the Court, when the decree

and findings were entered, did allow F. D. Nowell and

his attorney (see Finding No. 24, Trans, p. 479) so much

of the claim of F. D. Nowell and his attorneys and

George Nowell, an uncle of F. D. Nowell, as appeared to

have been earned, after the appearance of the Inter-

national Trust Company in this litigation, and also al-

lowed all bills incurred by the receiver subsequent to

that time.

The order of the Court below, with respect to the pay-

ment of the receiver's compensation, is amply supported

by any of the following grounds

:

2. Fro7n February 12, 1898, until February 21,

1906, there ivas in reality no action before the Court in

which there could have been a receiver, for the reason

that the claim of the plaintiffs in the Decker Bros, suit

in which the receiver had been appointed, had been paid

on Feb. 11, 1898.

Upon the hearing of the former appeal in this cause,

this Court expressed grave doubt, whether the complaint
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in the original cause of Decker Brothers v. Berners Bay

Mining S Milling Co., could have supported the appoint-

ment of a receiver. International Trust Co. v. Berners

Bay M. S M. Co., 152 Fed. 78.

In addition to the weakness of the original complaint

of Decker Brothers, it further appeared from the cross-

comjolaint of the Berners Bay Co. that the claim of the

plaintiffs had been paid off and discharged in full

(Trans, p. 111). The allegation of the cross-complaint

in that behalf being as follows

:

" That the claim of the plaintiffs has been paid by the

'

' receiver herein since the filing of this suit.
'

'

This allegation is admitted by the Trust Company in

its answer to the cross-complaint (Trans, p. 142), and

has in all of the pleadings been an admitted fact ever

since. The allegation is supported by the testimony of

of F. D. Nowell (Trans, pp. 1711 to 1714) in which Mr.

Nowell, among other things, said

:

" I presume I must have paid all of them" (Trans,

p. 1711).

" Q. Then on February 11th was the last transaction

" that Decker Brothers had with the Companies"?

''A. I believe it was" (Trans, pp. 1712 and 1713).

See also Receiver's Report, Trans, pp. 1289 to 1290.

After this time, then, there was no controversy pend-

ing, and the receivership suit had as parties thereto,

only the defendant companies, controlled by Thomas S.

Nowell and the other members of his family (a one-sided

suit with no one to follow the proceedings, and with the
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other interested parties in Boston and New York).

This situation explains, to some degree, the laxity of

the Court's methods in these proceedings, where there

were no adverse parties before it. No further plead-

ings in the cause were filed for eight years, when the

defendant companies, controlled by the Nowells, con-

cluded that it was necessary to make the Trust Com-

pany a party to the action and to secure an immediate

sale of the property.

The views of the lower Court, with respect to the en-

tire lack of jurisdiction of that Court to proceed with

the receivership after the payment of the Decker claim,

for any other purpose, than a mere accounting of the re-

ceiver for his acts prior to the date of the payment of

the Decker claim, are very clear. We quote the follow-

ing portion:

" Jurisdiction is the power to hear and determine.

'' Simmons v. Saul, 138 U. S. 454. The Circuit Court

" of Appeals expressed grave doubt whether this Court

'' had jurisdiction under the allegations of the Decker

" Brothers' complaint while the plaintiffs were before

'' the Court in a pending suit upon a legal cause of ac-

'' tion. When the demand was, on February 11, 1898,

" paid in full by Fredk. D. Nowell, for the defendants,

" and both plaintiffs and defendants had discontinued

'* their litigation, what jurisdiction remained! A re-

** ceiver is a mere agency of the Court appointed to as-

*' sist the Court within its jurisdiction, and when the

" Court is without jurisdiction, the receiver is without

* jurisdiction.
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'' A Court has no jurisdiction to appoint a receiver

' for a corporation, either original or ancillary except

' in a pending suit. Sections 1060, 1061 Hills Ann.

' Laws of Oregon, 1892 ; Sec. 753, Code Civ. Pro.,

' Alaska. Carter's Codes, p. 300; Mercantile Trust Co.

' V. Kanawha Ry. Co., 39 Fed. 337 ; In re Brandt, 96

'Fed., 257; Greene v. Star Cash Co., 99 Fed., 656;

' Merchants' Bank v. Kent, Judge, 43 Mich. 292 (296);

' Jones V. Schall, 45 Mich. 379 (380) ; Jones v. Bank of

' Leadville, 17 Pac, 272 (276) ; Hottenstein v. Conrad,

' 9 Kan. 435 (438) ; High on Receivers, Sees. 3, 5, 6,

' Note 2.

"The dismissal of the bill or the discontinuance of

' the suit operates to discharge the receiver ; as between

' the parties to the suit his functions are ended, though

' he continues to act until he accounts and turns over

' his trust property. 23 Am. & Eng. Ency. of Law, 2nd

' Ed. "Receivers," p. 1131; 17 Ency. of PI. & Pr., 687,

' Notes 1 and 2; Beach on Receivers, Anderson's Ed.,

' 796; The Holladay Case, 29 Fed., 226 (236)" (Trans,

pp. 2595 and 2596).

The citation of authorities in the opinion of the Court

is so full that it seems unnecessary to add to them.

Upon the payment of the claim of the plaintiffs

(Decker Bros.) in the receivership action, it became,

therefore, and was the immediate duty of the receiver

to have closed up the receivership and to have accounted

for his previous transactions, and, except for such pur-

poses, the Court had no further jurisdiction in the prem-

ises. If F. D. Nowell, as receiver, had had any claim
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for services prior to the lltli day of February, 1898, it

might have been the proper subject for an accounting,

and the Court might have had jurisdiction for that pur-

pose alone; but, his tenure as receiver under the order

of the Court did not commence until the next day—the

12th day of February, 1898, after the cause of action

had been extingniished by the payment of the amount

sued for (Trans, pp. 58 to 60). This matter is fully

covered by the finding of the lower Court (Findings 7

and 8, Trans, p. 1:32).

3. The jurisdiction of the Court and of its agent, the

receiver, from the inception of the action, attached only

to the title held hi) the defendant companies, and did

not affect the mortgage lien.

It will be remembered that the receivershiiD action was

brought by a simple contract creditor. The mortgagee

was not made a party, and from the nature of the pro-

ceedings it is clear that the purpose of the receivership

was to save the equity in the property for the benefit

of the unsecured creditors and the controlling stock-

holders, to-wit—the Nowells. The action of the Court,

under these circumstances, in appointing a receiver,

could not be binding upon the mortgagee, as it was not

a party to the action.

In the case of Investment Co. v. Hospital, 67 Pac. 194,

the Supreme Court of Oregon said (p. 196)

:

"It is alleged in the answer and insisted upon
here, that the debts and liabilities were contracted

by the receiver with the knowledge, and without ob-
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jection, of the plaintiffs. It is doubtful wliether

this allegation is supported by the testimony. But,

even if it is, it does not estop the plaintiifs from
denying that such debts shall take precedence over

the mortgage lien. The receiver was not appointed

at their request, nor upon their application, nor was
there anything in the receivership proceedings to

indicate to them that it was the intention to charge

the mortgaged property with a preferred lien for

debts contracted by the receiver. Where a mort-

gagee procures the appointment of a receiver with

power and authority to operate and conduct the

business of the mortgagor, he cannot object to the

payment of the expenses incurred for such purposes

in preference to his lien. Heison v. Biuz, 147 Ind.,

284; (45 N. E. 104). But where the appointment is

not made upon his application he has a right to

insist that the debts contracted by the receiver shall

not take precedence over his lien, although he may
be a party to the suit in which the receiver was
appointed. Metropolitan Trust Co. v. Tonowando
Valley & C. R. Co., 103 N. Y., 245 (8 N. E., 488).

"During the receivership some $1800 or $2000

was paid to the plaintiffs on their mortgage, and
perhaps $500 or $600 spent in improving the mort-

gaged property, and it is contended that the credi-

tors of the receiver are entitled to a lien upon the

property for the amount of such payments and ex-

penditures. Whether these were made from the

earnings of the hospital or from donations by pri-

vate persons is difficult to determine. But, however
that may be, no lien therefor can be enforced in

this suit. If it appears in the progress of certain

kinds of receiverships that interest has been paid,

or permanent and lasting improvements made on

mortgaged property, or other expenditures had ben-

eficial to the mortgage lien creditors out of the earn-

ings that ought to have been applied to the pay-

ment of debts for labor and supplies, it is within

the power of the court having charge of the receiv-
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ership to use the income, and sometimes the pro-

ceeds, of the mortgaged property to discharge obli-

gations which, but for the diversion of the fund,

would have been paid in the ordinary course of busi-

ness. Smith on Receivers, 575. But we know of no
rule by which the demands of mere contract cred-

itors, although for debts incurred by the receiver,

can, on account of an inequitable or unjust appli-

cation by him of the income from the i)roperty

under his charge, be set up as preferred claims in

a suit to foreclose a i^rior mortgage."

In Forrester v. Boston Consol. Min. Co., 76 Pac. 2, the

Supreme Court of Montana said, with reference to this

subject (p. 3)

:

"It is not necessary to waste time or space in

citing authorities to support the proposition that a

defendant in a receivership proceeding should not

have its property taken to pay the expenses of a

receiver unlawfully and unjustly kept in office as

an officer of the court, when justice requires his dis-

charge. We merely refer to McAnrow v. Martin,

183 111., 467 (56 N. E., 168) ; Ogden City v. Bear
Lake R. W. and I. Co. (Utah), 55 Pac, 385; Wills

v. Sharp (sup.), 12 N. Y. Supp., at page 120; High
on Receivers (Second Ed.), 796 and cases cited."

The Supreme Court of Kansas in the case of Cramer

V. Iber, 66 Pac. 617, states the rule as follows (618)

:

"The general rule of law is to the contrary; that

is, that liens are not lost or affected by the appoint-

ment of a receiver; that he merely holds the j^rop-

erty intact until the relative rights of the parties

can be determined; and that when the property

rightfully passes into the custody of the law it is

not subject to execution or interference without

permission of the court, and any attempt to seize

or sell it by a third party without permission would
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be a contempt of the court having it in custody.

Bates V. Wiggin, 37 Kan., 44 (14 Pac, 442; 1 Am.
St. Rep., 234) ; Bank v. Simpson, 22 Kan. 414; Rail-

way Co. V. Love, 61 Kan. 433 (59 Pac, 1072);

Walling V. Miller, 108 N. Y., 173 (15 N. E., 65; 2

Am. St. Eep., 400) ; Bank v. McGettigan, 152 Ind.,

582 (52 N. E., 793; 71 Am. St. Rep., 345 and note,

352); Pelletier v. Lumber Co., 123 N. C, 596 (31

S. E., 855; 68 Am. St. Rep., 837); Union National

Bank V. Bank of Kansas City, 136 U. S., 223 (10

Sup. Ct., 1013; 34 Law Ed., 341); Roseboon v.

Warner (111.), 23 N. E., 34L

"The Bowles proceeding against the bank, its

stockholders, and some of its creditors, as well as

the receiver, did not affect Cramer's rights, for the

reason that he was not a party to the proceeding."

In Bank v. Cook, 76 Pac. 674, the Supreme Court

of Wyoming said (p. 676)

:

"It is equally well settled that, except in special

cases and for special reasons above referred to,

mortgage and other liens cannot be subordinated

to the charges and expenses of the receivership.

Generally the receiver takes the property of the

estate subject to all liens attaching thereto at the

time of the appointment. Smith on Receivership,

Sec. 68. As stated in the case of Hotchkiss v.

Makeel (87 111. App. 628), 'the power to subordinate

the lien of a mortgage to the charges of a receiver,

has been frequently exercised by equity courts in

recent years, in the cases of mortgaged railroads

and other properties impressed with a public duty,

and in one case (Beckwith v. Carroll, 56 Ala., 12)

and probably in other analogous cases, where grow-

ing crops were involved, where the receiver was
considered to have created the very property over

which the receivership was extended.' But wherever

exercised, it has been because of the peculiar char-

acter of the property. A mortgage is a contract

obligation, and as sacred as any other contract;
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and anything that destroys or impairs its lien, de-

stroys or impairs a contract."

In the case of Ephraim v. Bank, 62 Pac, 178, it was

held that, where the appointment is irregular, the re-

ceiver must look to the parties to the action for reim-

bursement. The Court said (p. 178)

:

''It appears from the complaint herein that at

the time of the appointment of the plaintiff as re-

ceiver the property of which he was placed in

charge was subject to the lien of a prior mortgage.
It does not appear that this mortgagee was a party
to the action in which he was appointed receiver,

and it does appear that at the time of his appoint-

ment an action was i3ending for the foreclosure of

this mortgage. The receiver therefore took the

property subject to the judgment in that action.

The mortgagee therein was entitled to the full pay-

ment of his judgment out of the proceeds of the sale

thereunder, and the right of the receiver attached

only to the surplus."

See also the language, quoted from the case of Ford

V. Gilbert, 71 Pac, 971 (972) (Brief of George M.

Nowell, p. 253-4).

4. After the appointment of F. D. Non-ell as receiver

and the payment of plaintiff's claim in the Decker Bros,

suit, the receivership ivas collusive between the re-

ceiver, F. D. Noivell; his brother, Willis E. Noivell; his

attorney, John F. Malony, and the receiver's office force.

Sufficient money had been furnished Noivell for the pur-

pose of paying all debts and discharging the receiver-

ship.

It appears that shortly after Nowell was appointed,

sufficient money was sent to him, for the purpose of
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clearing the property and discharging all of the debts

of the old company, except the mortgage indebtedness

of $500,000.00. He failed to use the money for the

purpose for which it was supplied to him, but entered

into an arrangement with the members of his office

force, his brother, and John F. Malony, to continue the

receivership (see Finding No. 10, Trans, pp. 434-5; also

testimony of F. D. Nowell, Trans, pp. 1663 and 1665).

We submit, that the continuance of this expensive

receivership, not only after the time when the receiver

had discharged the claim of the plaintiffs in the suit in

which he was appointed, but also after the time when

he had actually received sufficient funds to pay off all

the indebtedness of the old company, exclusive of the

mortgage, was such a breach of trust as to have had the

effect of at least postponing the payment of his claim

for services and expenses to the payment of tlie mort-

gage.

5. The operations of the receiver ivere a complete

financial failure.

When it is considered that, after having continued

to act as receiver beyond the time of the payment of

the plaintiff's claim in the receivership action, and after

he had received money sufficient to obtain his discharge

as such receiver, F. D. Nowell accumulated a receiver-

ship debt against the properties of $228,700, exclusive of

interest, and without having been able to have found

a purchaser for the properties under the various con-
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tracts negotiated by liim and his father, Thomas S.

Nowell, for that purpose, it certainly is unnecessary to

cite any further evidence in support of the statement

that the receivership was a failure. But Nowell himself

admits the failure (Trans, p. 1605).

We submit that this utter failure of the receiver to

in any manner benefit the properties under his charge,

in itself would have been sufficient justification for an

absolute denial to him of any compensation whatever.

6. The receiver is shown to have been guilty of gross

fraud in concealing from the Court and the creditors the

fact that the '^Johnson Group" of mines was actually

the property of the Berners Bay Company, cmd in aid-

ing his father, Thomas S. Nowell, to ivithhold this prop-

erty from the Berners Bay Company.

The lower Court has made a specific finding upon the

foregoing proposition (Trans. Vol. II, Finding No. 19,

p. 461). We submit that this ground alone would have

been sufficient reason for the Court below to have re-

fused to have made any allowance whatever to the re-

ceiver, irrespective of any of the other objections which

have been urged.

The ''Johnson" group of mines, the Court will re-

member, was involved in the action of Noivell et al. v.

McBride, Receiver, etc., decided by this Court on June

8th, 1908, and reported in 162 Fed. at pages 432 to 441.

In that suit a decree of the Court below, directing a
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conveyance of the "Johnson" properties by the Nowells

to the Berners Bay Company was affirmed. Briefly

stated, the facts in that connection were that on June

2nd, 1896, Thomas S. Nowell offered to sell to the

Berners Bay Company for $1,500,000 of its stock the

three claims known as the ''Johnson" mines. For the

purpose of submitting this proposition to the stockhold-

ers of the company, a meeting of the stockholders was

called, to be held at the office of the company in Port-

land, Maine, on June 2-l:th, 1896. The call for the stock-

holders' meeting stated its purposes and enumerated

fifteen claims which Nowell proposed to sell to the com-

pany, including the three ''Johnson" claims, which he

had said were worth more than all of the other proper-

ties of the Berners Bay Company, and were, in reality,

the only properties that were of any value. At the

stockholders' meeting no one was present except the

Nowells, who appeared for themselves and for all the

other stockholders, by proxies. Nowell 's proposition

to sell the fifteen claims, including the "Johnson Group",

was accepted and $1,500,000 of the stock of the company

was issued to him. Thereafter the written offer of

Nowell and the call for the stockholders' meeting, as

well as the minutes of the meeting, were fraudulently

altered, so that instead of containing a proposition to

sell fifteen claims to the company, the last twelve only

of the fifteen claims mentioned in the call were sold,

thereby excluding the "Johnson Group". On the 20th

of November, 1905, a request was made upon F. D.

Nowell, receiver, to sue Thomas S. Nowell and Yfillis
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E. Nowell and the Nowell Mining & Milling Company

for a reconveyance of the ''Johnson Group" (Trans,

pp. 686, 687). On November 20th, 1905, Nowell wrote

to Messrs. Shackleford & Lyons that it was his pur-

pose, as he believed it his duty, to take every step

necessary to protect the interests of the properties of

which he was receiver, and to take all steps necessary

to recover any property to which the Berners Bay

Company might be entitled, and which was withheld

by any person or corporation. And he added: "But I

" have no information whatever, much less evidence, of

" any claim that that company has to the Johnson

" properties" (Trans, pp. 704, 705). At the time that

the suit to recover the "Johnson" properties was tried,

there were certain letters which were not in evidence.

Since the trial of that case and the affirmance of the

decree of the Court below, these letters have come into

the possession of the attorneys for the Trust Company.

They show that F. D. Nowell, the receiver, within a

month after Thomas S. Nowell had contracted to sell the

"Johnson" properties to the company in June, 1896,

and had received and accepted from the company

$1,500,000 of its stock for the same, was urging his

father not to transfer the mines to the company. Thomas

S Nowell, the father, appeared at first reluctant to enter

into such a conspiracy against the company of which he

was president, but, subsequently, he succumbed to the

plans of his sons.
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On July 17tli, 1896, Thomas S. Xowell wrote to his

son, Willis E. Nowell, as follows: "I propose to pay

" the Johnson draft the coming week, 50 that if Fred

'' can carrif out my suggestions u-ith Johnson beyond

" that and have the mines deeded to the company, it

^* will be all right, and if not, it will be all right, because

" I shall make the payments and then the deeds can he

" made direct to the B. B. Company after the payments

'' are made'' (Trans, p. 2394). On August 11th, 1896,

he wrote to the receiver, F. D. Nowell, a letter in which

he said: "I wrote you yesterday in regard to what you

" had to say in regard to the Johnson properties. I

" hope to telegraph to the credit of Johnson to the Bank

" of British Columbia $25,000 within the next week and

" have them notify Johnson of the pajTnent and have

" them return the draft should they still have it in their

" possession; otherwise if it has been returned to Mr.

" Johnson, he can turn it over to you when you are

" advised of the payment, but you must protect it if it

" is necessary. I have answered you fully in regard to

" the Johnson mines and when AVillis received the

" papers showing the transaction I have made and that

" we really control over three-fifths of the entire

'

' Berners Bay interests in view of the liberal recognition

" that my friends have given me here, 1 think it will he

'' univise not to fulfill what I have (dready agreed to put

" into the company on the last deal. Mr. Plummer
'' thinks that I am very mean in recognizing the people

" that have helped me to carry matters along which he

" says could never have been carried through without
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'* their assistance, and he says that several of my stock-

" holders have expressed dissatisfaction to him for the

'' lack of appreciation on my part, and in view of this

" fact, if I should do ivhat you suggest in regard to the

" Johnson mines, why it might augment that sentiment

" here. I am free to admit that the people who have

" stood by me have not been overpaid for what they

'* have done, and if I have success I shall see them fully

" and liberally rewarded for all that they have done".

This letter of August 11th, 1906, makes it perfectly evi-

dent that F. D. Nowell was urging his father not to con-

vey the ''Johnson" properties to the company, for the

father said "if I should do what you suggest in regard

" to the Johnson mines, why it might augment that

" sentiment here", referring to a sentiment of the

stockholders against him (Trans, p. 2395).

In view of what the record here discloses with ref-

erence to this receiver, it is hardly to be wondered at

that he himself does not appeal from the decree of the

Court below postponing the payment of his compensa-

tion to that of the mortgage indebtedness and the re-

ceiver's certificates. His brother, George M. Nowell,

and Gilmer Clapp, however, as assignees or purchasers

of his claim, stand in no better position than he would

have occupied.

It also appears (Trans, p. 1635) that F. D. Nowell

was a stockholder in the Nowell Mining & Milling Co.,

and that he held an undisclosed interest in both of the

companies, which fraudulently held the title to the
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(Trans, p. 1635) and was held in connection witli the

interests of the appellant George M. Nowell, his brother

Willis E. Nowell, and his father, Thomas S. Noweli

(Trans, p. 1636).

It appears aiso (Trans, pp. 2450 to 2453) that F. D.

Nowell procured the services of the regular attorney

for the receiver, while he was under salary from the

receivership, to defend against the action brought in the

name of F. D. Nowell and his co-receiver to recover

the '^ Johnson" property, and the lower Court so finds

(Trans, p. 462).

From the foregoing considerations, it is clear that the

receiver has been most unfaithful to his trust. This

Court, in the case of International Trust Co. v. Berners

Bay M. S M. Co., cites with approval the case of Dalliba

V. Biggs, 82 Pac. 107. Among other things in that case,

the Court holds that, where the receivership had been

continued without reasonable expectation of profit, and

where it appeared that the receiver had not kept proper

accounts, and had been guilty of improper management

of the estate, the Court would allow the receiver no

compensation whatever for services. In this connection,

the Court said:

"The findings in this case show conclusively that

the receiver did not keep anything like accurate
accounts, that he did not take vouchers for his ex-

penditures, that he was extravagant to the verge
of recklessness in the employment of help and ser-

vants about the property, and that, when he came
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to filing his account, he made many charges against

the estate where no charge whatever should have

been made and none in fact existed. This case

appears to us as presenting the most glaring and

flagrant abuse of the office of a receiver, and under

the plainest precepts of justice and equity he should

be allowed no compensation whatever for his time

or services rendered in connection with this estate.

See Smith on Receiverships, p. 587; Welch v.

Brown (N. J. Prerog.) 26 Atl. 568; 2 Perry on

Trusts, Sec. 821; In re Gaston Trust, 35 N. J. Eq.

60."

The universal rule is that an agent or trustee who

has been guilty of fraud in the management of the trust

property is not entitled to any compensation whatever.

See

Smith on Receivers;

Perry on Trusts, p. 821;

Welch V. Brotvn, 26 Atl. 568;

23 Am. S Eng. Enc. Laic, p. 1067.

The claim made by Messrs. Malony «fc Cobb (Brief, pp.

139 and 142) that the Trust Company, upon becoming a

party to the suit, ratified the receivership by failing to

object thereto, is not sustained by the evidence; for,

within a few months after the appearance of the Trust

Company, it secured the removal of F. D. Nowell as

receiver (Trans, p. 1493). Besides this, the rule of law

is that the compensation of a receiver may be reviewed

upon the final disposition of the estate by decree. {Rug-

gles V. Pafton, 143 Fed. 312; Wilkinson v. Trust Co,

122 Fed. 28; Merchants Bank v. Kreisler, 67 Fed. 388.)
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7. The receiver has gambled with the property in his

hands, seeking to benefit the equities of his family

therein.

Tlie various efforts, made by the receiver to develop

the properties, were for the sole benefit of the stock-

holders' equity. The defendant corporations were at

all times under the complete control of Thomas S. and

Willis E. Nowell, father and brother respectively of

the receiver.

See McBride v. Nowell, 162 Fed. 432.

In fact, at the time this receiver was appointed, out

of the 25,000 shares of stock of the Berners Bay Co.,

Willis E. Nowell held 17,164 shares, Thomas S. Nowell

1156 shares, A. L. Nowell 96 shares, H. P. Nowell 100

shares, and K. R. Nowell 100 shares (Trans, p. 2508).

8. The receiver was guilty of fraud and misman-

agement in issuing certificates for indebtedness due or

claimed to be due at the time of the appointment of the

receiver, and in allowing exorbitant claims to himself

and the members of his family.

It appears from the receiver's report (Trans, pp. 1204 to

1214) that, in violation of the terms of the orders au-

thorizing the issue of receiver's certificates, he issued

certificates to himself and his brother Willis E. Nowell,

John F. Malony, his brother Frank H. Nowell, and

Thomas H. George, a member of his office force, being

certificates numbered 22, 25, 54, 60, 67, 73, 129, 133, and

135 aggregating $23,473.68. Also, that he issued Certifi-
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cate No. 107 to Thomas S. Nowell (Trans, p. 1212) in

the sum of $5000.00, the allowance of which certificate

had been previously denied by the order of the Court

(Trans, pp. 1570 and 1574).

The fraud with reference to the issue of most of these

certificates was discovered in the following manner:

In the receiver's report filed June 11, 1902, there

was a list of the certificates, which had at that time

been taken from the receiver's stub-book, wherein it

appeared that Certificates 22 and 25 were marked ''can-

celed". Certificate No. 107 was also marked "can-

celed". In subsequent reports (Trans, pp. 606 to 610,

1204 to 1214) it appeared that the receiver had gone

back to these canceled certificate numbers and had is-

sued certificates thereon. These certificates were not

issued until the summer of 1903 (Trans, p. 1507), al-

though there is an entry in the receiver's report at page

1204, showing that the certificates were issued Nov.

8, 1901 (Trans, pp. 1204 and 1517). The credit for the

amount of Certificates Nos. 22 and 25 was transferred

from the old company books to the books of the receiver.

The receiver reported that these certificates were

issued for work done on the Kensington Tunnel. The

evidence shows that neither Eeceiver Nowell, nor his

brother furnished any money, property, or labor on

this work, but simply balanced an account called the

"Kensington Tunnel Account", by transferring a credit

which they had on the books of the old company prior

to the appointment of the receiver (Trans, p. 518).



60

Certificate No. 107, which is misdescribed on page

1520 of the record as Certificate No. 106, was issued,

apparently, to Wallace Hackett for services; and in the

statement of receiver's liabilities filed January 6, 1904,

it is described as Certificate No. 106. This was done

to hide the interest of Thomas S. Nowell, in that cer-

tificate, xls a matter of fact, Hackett never did any-

thing save to endorse the certificate back to Thomas S.

Nowell at the latter 's request (Trans, p. 1521).

It appears from the testimony of the accountant for

the receiver that these certificates, 22, 25, and 106 had

been previously reported as ''spoiled" and canceled,

and were used by the Nowells subsequently. (See Tes-

timony of Nathaniel Greene Trans, p. 1521.) This was

done, for the purpose of concealing the recent issuance

of these certificates, from one Joseph MacDonald, an

intending purchaser of the property, who had agreed

under the terms of his contract of purchase to pay off

the receiver's indebtedness (Trans, p. 1521).

It also appears from the testimony of Nathaniel

Greene that Certificate No. 156 was reported as hav-

ing been issued to F. D. Nowell in the report of Jan-

uary 6th, 1904, when, as a matter of fact, it was issued

to Thomas S. Nowell. This was likewise the condition

with reference to Certificates Nos. 166, 168, 169 (Trans,

p. 1522). When F. D. Nowell took the stand to explain

the issuance of these certificates, he laid all the blame

upon Judge Brown, and stated that these transactions
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were had under the oral orders of the Court. Mr.

Nowell's language in reference to this matter is found

in the record (Trans, p. 1569), and if it shows any

fraud, or misconduct, on the part of the Judge of the

Court in connection with this matter, it certainly makes

Mr. Nowell a wilful and in fact an active party to it,

and the one benefited thereby. The following is the

explanation of Mr. Nowell:

"I do not remember which one it was. Evidently

" Mr. MacDonald was going to San Francisco to meet

" Mr. Bradley in regard to the matter, and it was re-

" quired that the receiver provide Mr. MacDonald a

" schedule covering all of the indebtedness of the re-

** ceiver. It was in the contract between MacDonald

'* and the receiver that the receiver's indebtedness was
'* contemplated to be paid, whatever it might be, it was

" to be paid. There was to be a schedule covering the

'* amount of the indebtedness. Judge Brown, myself,

" and Mr. Greene spent a day or two going over the

'' accounts and making out our schedule. It was then

" that the question of these certificates came up which

** had not been issued. That is these certificates to

" Willis E. Nowell and F. D. Nowell, on account of the

" Kensington tunnel, but I do not remember whether

*' this $5500.00 certificate was discussed at that time or

" not but I think it was. I think that also came up then.

*' The question came up and was discussed. Judge

" Brown stated that vou have not taken those certifi-
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'
' cates heretofore which you were entitled to do. If you

'
' take them now and they are taken in their order—in

" the regular order at the end of the list and put into

'' this schedule Mr. MacDonald and his associates will

" believe that you have been stuffing the report. So he

*' said I think it would be proper and right to issue

" those certificates on some old number that has been

" spoiled so as not to have it appear that the certificates

*' have been issued at the last moment and that there

'' was some sort of a graft connected with it. That was

" about the way it came up. That was in my office"

(Trans, pp. 1659 to 1662).

After Judge Brown had entered the order before re-

ferred to, denying the compensation sought by Thomas

S. Nowell, upon which the Certificate No. 106, or 107,

as the case may be was issued, Nowell testified that, at

Judge Brown's instance and suggestion. Certificate

No. 106 was falsely issued to Wallace Hackett. We
quote the language of Mr. Nowell in this connection:

"A. I was going to explain that Mr. Thomas S.

" Nowell had made a request upon Judge Brown to

'' allow a certificate to be issued to him for $5000.00

" to cover certain expenses incurred in the attemjDted

'' promotion of the reorganization plans, etc. Judge

" Brown did not act upon that officially, but later on

" in my office the question came up and he ordered me
" verbally to issue that certificate to Mr. Nowell and
'' at his own proposal added $500 for incidentals which
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" made the certificate $5500.00, which I issued at his

" request to Wallace Hackett" (Trans, p. 1G57).

This, taken in connection with the testimony to the

effect that Judge Brown was interested in some of the

property of the Nowells belonging to the American

Gold Mining Co., but not in this receivership, tends to

explain some of the presumptuous methods adopted by

this receiver in securing illegal allowances (see contract

Trans, p. 1587, between Thomas S. Nowell for Amer-

ican G. M. Co., and M. C. Brown).

A careful examination of the receiver's reports proves

without any question, that it has been a "graft" from

beginning to end, as far as the Nowells are concerned.

In the MacDonald contract of May, 1904 (Receiver's

Exhibit No. 8, Trans, p. 630), there was a clause, that

$50,000 should be paid to F. D. Nowell personally. This

was in addition to MacDonald 's contract to pay off the

receiver's indebtedness in case he took the property.

It also appears from F. D. Nowell 's testimony (Trans,

p. 1719) that he was receiving this sum of money as

agent for Thomas S. Nowell. In fact, it has been im-

possible throughout this receivership, while under the

administration of F. D. Nowell, for any one to deal

concerning these properties, without paying tribute or

giving some extra compensation, to some member of the

Nowell family.

In addition to having his musician brother as super-

intendent of the mines at a salary of $3000.00 per an-
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num (Trans, p. 1607), lie employed another brother as

purchasing agent in San Francisco (Trans, pp. 1526

and 1617). At the time he was appointed receiver for

the Berners Bay properties, he was likewise receiver

for another Nowell company, the American Gold Min-

ing Co. (Trans, p. 1621). He and his brother under the

firm name of "Nowell Brothers" operated a store on the

Berners Bay properties (Trans, p. 1607). His father,

Thomas S. Nowell, operated a boat to the mines under

charter at $500 per month (Trans, p. 167). His uncle

George Nowell was watchman at the mines (Trans, p.

468). He paid himself office rent at $50 per month,

until Judge Gunnison stopped it (Trans, p. 1528). An-

other brother, George M. Nowell, intervenor in the

Court below and one of appellants here, claimed (and

the receiver reported favorably) the sum of $100 for

acting as process-server in delivering a copy of the

cross-complaint and summons in cause No. 603 to the

International Trust Co. at his home in Boston (Trans,

p. 1535).

It appears also, that in August, 1905, seven years

after his appointment, F. D. Nowell was so ignorant of

the details of the business of the receivership, that Judge

Gunnison, of the District Court, felt it necessary to

enter an order, requiring him to familiarise himself

with the business of the trust. That order is as follows

(Trans, p. 109):

''It is further ordered that the receiver, F. D. Nowell,

" proceed forthwith to familiarise himself with the
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'' entire business of the defendant companies * * *

" And it is further ordered that the receiver F. D.

" Nowell, his attorneys, and all persons acting under

" his direction or employment, refrain from any inter-

" ference with the plans, efforts, or proposition of any

*' or all reorganization committees or proposed pur-

*' chasers of the properties."

The foregoing are merely illustrations, selected at

random from the record, to show the fraud, utter

incapacity and self-interest of the receiver.

9. F. D. Noivell should not be heard to claim any-

thing for compensation, or expenses, since it appears

from the evidence in this case that he has not fulfilled

the covenant in the contract of February 26, 1903, where-

by he undertook personally to provide for the payment

of the receiver's indebtedness.

The appellants (Trans, p. 927) offered in evidence

a contract between F. D. Nowell, Thomas S. Nowell, and

Willis E. Nowell, as parties of the third part; Wallace

Hackett, party of the second part, and the bondholders

depositing their m.ortgage bonds under the contract,

parties of the first part. The second clause of this

contract is as follows:

'^ The parties hereto of the third part shall provide

'' for the prompt payment of the receiver's certificates

'' of indebtedness and interest thereon to the full satis-
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" faction of the United States District Court, and shall

*' obtain the discharge of said corporations from the

" custody of said Court as above described."

The parties of the third part referred to in this cove-

nant were F. D. Xowell, his brother Willis E. Nowell,

and his father Thomas S. Nowell. Under the terms of

the contract, this covenant was not optional, so far as

the parties of the third part were concerned. The re-

ceiver should not be heard to make any claim on ac-

count of his compensation and expenses, without hav-

ing complied with this provision of the contract. The

lower Court found (see Finding, Trans, pp. 458-9) that

the parties of the third part had utterly failed to secure

the payment of these certificates, or the discharge of

the receiver. The presence of this clause in the con-

tract is probably the best evidence of anything in this

voluminous record, to show the personal responsibility,

which the Nowell s had to acknowledge for the indebted-

ness, which, through their machinations, had been sad-

dled upon these properties during the course of this

void receivership.

We submit in view of the foregoing that the action

of the Court below, in ordering that the payment of

the claim of F. D. Nowell, for services and expenses,

amounting to over $71,000.00 be postponed to the pay-

ment of the mortgage and of the certificates, was amply

justified.
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10. The action of the Court in fixing the receiver's

compensation and in determining the method of its pay-

w,ent was, in any event, the exercise of a sound dis-

cretion, icitli icliich the Appellate Court will not inter-

fere, unless it is clearly shown that the same has been

abused.

It is a well settled principle that the allowance of

compensation to a receiver is discretionary with the

Court appointing him; and also that the exercise of this

discretion will not be interfered with, except in a clear

case of abuse.

In the case of Wilkinson v. Washington Trust Co., 102

Fed. 28, the Circuit Court of Appeals, for the Eighth

Circuit, had under consideration an appeal of a re-

ceiver of the property of a certain company from an

order of the Circuit Court, refusing to allow him cer-

tain compensation, claimed by him for his services as

receiver, and also refusing to award him any compen-

sation for services of attorneys, whom he had employed

to prejoare and present his report. In affirming the

order of the Court below, the appellate Court said:

"Nor was there any substantial ground for a

challenge of the order of the court below refusing

to allow the appellant $2,500 additional compensa-

tion as receiver. It is true that from the entry of

the decree of foreclosure on January 25, 1893, until

September, 1893, the works of the water and light

company were operated under the direction of

the appellant as receiver. But it is equally true

that thej" were actually operated by one of his em-

ployes, to whom the trust estate paid $250 per month
for his services, that the court had allowed to the
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appellant $6,500 for his services as receiver, and that

it allowed him $2,500 for his services as special

master, during these very eight months between the

date of the decree and the delivery of the property

to the purchaser. The only question presented by

the appeal here is whether it was unreasonable for

the court below to refuse to allow him an additional

compensation of $2,500. We are of the opinion that

the action of the circuit court in the premises was

just and right, and, even if the issue were doubtful,

we should not disturb or reverse its action unless

the record disclosed a clear mistake of fact, or a

plain error of law. A court of equity has the power

to fix the compensation of the receiver it appoints.

He is its creature,—one of the means by which it

exercises its power. In the administration of a

trust by a court through its receiver, the chancellor,

who appoints, supervises and directs his action,

necessarily knows, better than any record can teach

an appellate court, what his appointee has done, and
what is a just and reasonable compensation for his

services. His allowances of this character ought

to be, and are, largely discretionary with the chan-

cellor, and they should not be disturbed unless there

has been a manifest disregard of right and reason.

Trust Co. V. McClure, 49 U. S. App. 43, 45, 24 C. C.

A. 64, 65, 78 Fed. 209, 210; Trustees v. Greenough,

105 U. S. 527, 537, 26 L. Ed. 1157; Stuart v. Boul-

ware, 133 U. S. 78, 82, 10 Sup. Ct. 242, 33 L. Ed.
568."

In Stuart v. Bouhvare, 133 U. S. 78, at page 82, the

Supreme Court of the United States said:

"Nor is there any doubt of the power of courts

of equity to fix the compensation of their own re-

ceivers. That power results necessarily from the

relation which the receiver sustains to the court,

and in the absence of any legislation regulating the

receiver's salary or compensation, the matter is left
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entirely to the determination of the court from

which he derives his appointment.

''The compensation is usually determined accord-

ing to the circumstances of the particular case, and

corresponds witii the degree of responsibility and

business ability required in the management of the

affairs entrusted to him, and the perplexity and

difficulty involved in that management. Like all

questions of costs in courts of equity, allowances

of this kind are largely discretionary, and the ac-

tion of the court below is treated as presumptively

correct, 'since it has far better means of knowing
what is just and reasonable than an appellate court

can have,' as was remarked by Mr. Justice Brad-

ley in Trustees v. Greenough, 105 U. S. 527, 537,

where the subject is considered."

In the case of Chandler v. Cushing-Young Shingle Co.,

42 Pac. 548, the Supreme Court of Washington, upon

this subject, said (p. 551)

:

"The rate of compensation of receivers is not

fixed by law in this state, and the amount must,

therefore, be determined by the court in the exer-

cise of a sound discretion, and must depend upon
the circumstances of the particular case. The gen-

eral rule is that, where the court by which the re-

ceiver was appointed has fixed his compensation,

after the hearing of testimony, and the allowance

made is warranted by the testimony adduced, and
appears to be reasonable, the exercise of the court's

discretion will not be interfered with by the ap-

pellate tribunal. High, Rec. (3rd Ed.) §783."

Similarly, this Court in the case of Tyler Min. Co. v.

Siceeneg, ef at., 79 Fed. 277 (at page 281), held that

"In equity cases and in other cases where there

are no statutory provisions or rules of practice, the
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award of costs, as well as the taxation thereof, rests

in the sound discretion of the trial court, and will

not be reviewed in the appellate court, except in

cases of a manifest abuse of such discretion."

See, also

Clarke, et al., v. Richmond etc. Co., 62 Fed. 328-

334;

West V. East Coast Cedar Co., 113 Fed. 742;

Farmers Loan d Trust Co. v. McClure, 78 Fed.

209;

Pennie v. Roach, 94 Cal. 515, 520

;

Watson V. Sutro, 103 Cal. 169;

Pac. Mut. Life Ins. Co. v. Fisher, 106 Cal. 224,

234.

• In the case at bar, the Court below, in postponing

the payment of the receiver's compensation to the pay-

ment of the mortgage indebtedness and of the receiver's

certificates, acted upon the theory that, if the property

upon the foreclosure sale should bring sufficient to pay

the mortgage debt and the three issues of receiver's

certificates, and to leave a surplus, then, the surplus

should be applied to the payment of the receiver's com-

pensation. If such proves to be the case, then, and in

that event only, the contention of Nowell, that his ad-

ministration as receiver, was of benefit to the prop-

erty, will have been established. Considering the acts

of the receiver, shown in connection with the receiver-

ship, we submit, that the Court below did certainly not

abuse its discretion, under the circumstances.
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SECOND.

THE lO^EE COURT DID XOT EKK I> DEMIXG THE APPLICA-

TION OF APPELLANTS, 3IADE MOKE THAX FOUR MONTHS

AFTER THE DECISION WAS RENDERED IN THE CASE, AND

MORE THAN TWO MONTHS AFTER THE FINDINGS AND DE-

CREE WERE ENTERED, TO SET ASIDE THE DECREE AND

PERMIT THEM TO AMEND THEIR PLE.U)INGS AND TO RE-

TEX THE CAUSE.

1. There was no mistake, inadvertence, surprise, or

excusable neglect on the part of appellants, nor icas

their motion to open the decree made with diligence.

About four months after the decision of the cause

was rendered in the Court below, the appellants con-

ceived that their pleadings had been improperly framed,

and that they could not raise any of the questions of

estoppel, discussed in their brief (other than those ques-

tions urged with reference to the acts of the Trust Com-

pany itself, and the question as to the effect of the

Hackett waiver of June 13th, 1904), and they, there-

fore, filed on September 4th, 1907, more than two months

after the entry of the findings and decree, their mo-

tion to re-open the decree. This motion, in part, was as

follows

:

"That in order that full and complete justice may
'' be done between all parties in interest, and the said

" properties, and the holders of all liens against the

" same, it is necessary that the holders and owners of

'' said bonds be made, parties hereto and be compelled

" to litigate the question of priority of the bonds so

'* held by them over the indebtedness contracted by the
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" receiver by their knowledge, consent, and procure-

" ment" (Trans, pp. 526-7).

Xone of the pleadings of the appellants set up any

specific acts of any particular bondholders, nor was

any attack made upon any particular bonds. The at-

tack was a general one upon the lien of the mortgage,

and upon the bonds as a class (Trans, pp. Ill, 220,

229, 241, 335, 348, 365 and 397).

The appellants made no motion to amend, and per-

mitted the findings and decree to be entered on July

2, 1907, more than two months after the opinion was

filed on April 23, 1907 (Trans, p. 399). On the date of

the entry of the decree to-wit: July 2nd, 1907, they ac-

cepted the decree and findings as final and applied for

and obtained time within which to prepare and file a

bill of exceptions on appeal (Trans, pp. 522-3). On

September 4th, 1907, some two months later, they filed

their motion as before stated. This motion the lower

Court very properly denied, for the following reasons:

The Alaska Statutes (Carter's Code Sec. 93, Part

IV, p. 163) provide for relief against excusable neglect.

The negligence of these parties with reference to the

timely jDresentation of their application, was inexcus-

able. The International Trust Co. was called into this

action hj appellants (companies defendant in the Deck-

er suit—Trans, p. 111). When the cross-complaint of

the Berners Bay Co. was framed, it was the duty of

the appellants to then clearly state the issues, upon

which they intended to rely; and, if, they desired to at-
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tack any particular bonds on account of the actions of

the holders thereof and yet to admit the validity of

the mortgage lien, with reference to other bonds, they

should have framed their jjleadings accordingly. The

allegations, however, in the cross-complaint (see Trans.

p. 113) admitted the validity of the mortgage lien for

the full amount of the mortgage debt, and were directed

to making the lieu of the receiver's certificates prior

to the lien of the mortgage

—

not prior as to any specific

bonds. None of the persons mentioned in the motion

of appellants to open up the decree (Trans, pp. 424 to

427) were named in those pleadings, nor was any at-

tack made upon their bonds. The same is true of the

answer of F. D. Nowell, receiver (Trans, p. 229), ex-

cept that the validity of the mortgage lien is specifi-

cally attacked, on account of the release of the mort-

gage, which was placed in escrow, to be used in case

MacDonald accepted the properties, under the option of

his contract (Trans, pp. 233-234). A specific attack is

also made in paragraph 5 of the answer of Nowell

(Trans, p. 234) against the lien of the mortgage, on

account of the waiver of Wallace Hackett of June 13th,

1904; otherwise, the attack is a general one. The same

is true of the answer of John C. McBride, receiver

(Trans, p. 358) ; also of the amended petition of inter-

vention of Nowell and Clapp (Trans, p. 387) and of

all the other pleadings filed by the appellants herein,

either in cause No. 603 or cause No. 536-A.
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The Trust Company was brought into Court by

these appellants; they had the option from the in-

ceiDtion to frame their attack generally upon the lien

of the mortgage, or upon specific bonds, as they saw

fit; more than a year elapsed, after the Trust Com-

pany was brought into this action, and before the trial

of the cause. Appellants were parties to the litiga-

tion, out of which arose all of the acts, which they now

claim constitute an estoppel on the part of the bond-

holders named in the motion. They cannot claim that

they were in ignorance of these facts, or that a dis-

covery of them was made after the trial of the cause.

They permitted the cause to go to decree without ob-

jection, and then waited before making the motion in

question, for more than four months after the opinion

of the lower Court was entered.

See,

23 Cijc. 894, 895, 909.
'

2. The motion to re-open the decree having been

made and filed subsequent to the entry of the final de-

cree in the Court beloiv, its disposition rested in the

sound discretion of the lower Court and is not subject

to review in this Court.

This Court has no jurisdiction to review any pro-

ceedings in the Courts of Alaska, subsequent to the

entry of the final decree, for the reason that the Alaska

Code provides only for an appeal from final judgments

;
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and the order denying the motion to re-open this cause

in the lower Court is not a final judgment (see Carter's

Codes, Sec. 504, Part IV, p. 252).

That the granting or refusal of this motion lay in the

discretion of the trial Court.

See

33 Cyc, pp. 894, 895.

3. It is well established that a proceeding to vacate

and set aside a judgment cannot he sustained on any

grounds which might have been pleaded in defense to

the action and which could have been plead, with proper

care and diligence.

Sisson V. Pittman, 38 S. E. 315;

Purity Ice Works v. Rountree, 30 S. E. 885;

Fischer v. Riefel, 53 N. E. 407;

Merrill v. Bowe, 25 N. W. 840;

Britt V. Meyers, 21 N. W. 604;

Roseberry v. Wilson, 68 S. W. 417;

Farris v. Hoskins, 63 S. W. 577;

Mack Mfg. Co. v. Van Duerson, 138 Fed. 953.

Finally, upon this point, we call attention to the fact

that all the evidence offered by the appellants in the

Court below, was received by that Court, and is now in

this record. From the motion above referred to, it is

apparent that appellants offered this evidence upon

the theory that they were submitting all the evidence

at their command to establish an estoppel, both as



76

against the bondholders as a class, and as against the

particular bondholders mentioned in the motion. So

that, if this Court should be of the opinion that the

bondholders were not necessary parties to the action

in order that the priority of the appellants' receiver's

certificates over the specific bonds could be determined,

all the evidence is now before this Court to determine

this issue.
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THIRD.

THE COURT BELOW DID NOT EER IN DECREEING THAT THE

MORTGAGE INDEBTEDNESS, AS BETWEEN THE SAME AND

THE RECEIVER'S CERTIFICATES, WAS THE PARAMOUNT

LIEN UPON THE MORTGAGED PROPERTY, SUPERIOR AND

PRIOR TO THAT OF THE RECEIVER'S CERTIFICATES.

1. Discussion of Argument and AutJiorities Cited by

Appellants.

At pages 129 to 139 of tlieir brief Messrs. Malonf &

Cobb argue several propositions, upon which they base

their claim that the lien of the mortgage, of July 1st,

1896, has been supplanted by the receiver's certificates.

They first cite the case of Rinehart v. Aug. Mining S
Inv. Co., 94 Fed., p. 901. The facts in that case were,

however, essentially different from those in the case

at bar. In that case the mortgagee became a party

to the litigation, less than a year after the

original order appointing the receiver, and con-

sented to a decree, establishing the priority of the re-

ceiver's certificates over the bonds. A minority of the

bondholders, after this decree was entered, appealed

and challenged the validity of the receiver's certificates.

Upon the appeal the Court decided that the bondholders

were bound by the action of the mortgagee who, after

he became a party to the action, having a full knowledge

of the facts, ratified the issuance of the certificates, and

consented to the decree giving them priority. The next

case, Russell v. White, 63 Mich. 409, cited by counsel, is

not in point. In the case at bar, as soon as the Trust

Company appeared it challenged the validity of the re-
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ceiver's certificates. See International Trust Co. v.

Decker Bros., 152 Fed. 78.

Counsel for appellants next discuss what they claim

to be all of the material facts, bearing upon the question

of priority between the certificates and the bonds. They

first state that every original bondholder, excepting

three, was also a stockliolder of the Berners Bay Com-

pany. Whatever the fact may be in this regard, it cer-

tainly in no wise tends to establish a waiver of the

mortgage lien. The list of stockholders (Trans, p. 375)

shows that the bondholders held a very small propor-

tion of the stock. The fact is that Thomas S. Xowell

and his sons held more than two-thirds of the stock of

the Berners Bay Company (Trans, pp. 2508-9).

The second point of Messrs. Malony & Cobb's brief

(p. 129) is that the bondholders were all residents of

Boston and New York. If any point is to be made of

this fact then, we submit, that owing to the remoteness

of the bondholders and of the Trust Company from the

scene of this litigation, they certainly were chargeable

with a less degree of knowledge of the details and pro-

ceedings in this one-sided lawsuit, which was conducted

by the Nowell family and their attorneys for a period

of more than eight years, than if they had been in

Alaska.

It is next stated by the same counsel (Brief pp.

129-30) that not a dollar of interest has ever been paid

upon the bonds. How this fact can be taken as tending

to establish a waiver of the prior lien of the mortgage
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we are unable to understand. Counsel stated (Brief p.

130) that the companies consented to the appointment

of a receiver. Even if this had been the fact, such a

consent of companies, under the absolute control of

Thomas S. Nowell and F. D. Nowell, to the appointment

of a receiver, could have nothing to do with impairing

or destroying the lien of the mortgagee. The acts of

the mortgagor certainly can not impair the lien of the

mortgagee.

It is then said that Endicott, Hackett, Hobart, and

Sawyer, joined in a request for the appointment of F.

D. Nowell as receiver (Brief of Messrs. Malony & Cobb,

p. 130). No such request, however, appears in the rec-

ords and files of cause No. 603. The number of bonds

outstanding was 500; and on pages 56 and 57 of their

brief Messrs. Malony & Cobb admit that the four bond-

holders, named as requesting this appointment, held no

more than 78 of these bonds. Such a request by four

bondholders, even if it had been made, could not have

had the effect of postponing, or destroying, the lien of

the mortgage, which was vested in the Trust Company,

representing over 30 bondholders. It is further stated,

that the first certificates issued in 1898 were taken by

the bondholders in Boston. This statement is a trick of

language, which has been frequently resorted to in the

brief and in the pleadings. The fact is that $35,000 of

certificates were originally issued to Thomas S. Nowell

(Trans, p. 1624) and by him sold to Henry Endicott,

one of the bondholders, holding at the time, even ac-

cording to the claim of George M. Nowell (Trans, p.
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377) not more than 13 of the 500 bonds. The Court

should distinctly understand, then, that in this particu-

lar instance the words "the bondholders", mean Henry

Endicott.

Counsel further say (Brief p. 130) that $45,000 in

cash was advanced by the bondholders in anticipation

of the $190,000 issue. The facts in this connection are

that $20,000 of these certificates were sold to Thomas

Stokes, holding, according to the claim of appellants

themselves (Brief of Messrs. Malony & Cobb p. 57),

only 10 bonds; two to David L. Webster holding, ac-

cording to the contention of appellants {id. p. 57), only

35 bonds, one to E. Hobart holding, according to the

contention of appellants {id. p. 57) only 8 bonds, and

two to Henry Endicott holding, according to the conten-

tion of appellants {id. p. 57) only 13 bonds; so that in

this instance again, the words "^/ie bondholders'' means

only four out of thirty bondholders, holding at the time

but 66 bonds. These subscriptions for the purchase of

receiver's certificates were obtained by Thomas S.

Nowell (Trans, p. 1530), after F. D. Nowell had pro-

cured ex parte orders from the Court at Juneau, pro-,

viding for the issuance of the certificates, and it is

probable that these bondholders believed, from the rep-

resentations of Thomas S. Nowell, that the order au-

thorizing the issue of the certificates displaced the lien

of the mortgage. But, of course, they were mistaken as

to the law in this regard. Is the International Trust

Company, acting as trustee for 500 bonds, negotiable

upon delivery, to lose the priority of the lien, of its
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mortgage, held by it for the protection of each of the

500 bonds, owned by thirty bondholders, because four

bondholders, holding seventy bonds, have seen fit to

purchase receiver's certificates? In any event could

the mere purchase of receiver's certificates by a bond-

holder constitute a waiver of the priority of the lien of

the mortgage, given to secure the bonds ?

Under the head of Fifth (Brief p. 130) Messrs. Ma-

lony & Cobb say that the second issue of certificates was

ordered and the issue made, pursuant to a contract

made by the bondholders with the Mines Securities Com-

pany. This statement is without foundation in fact.

The certificates issued under the Mines Securities con-

tract are of the first issue of certificates (see Certs. 124

to 128 Trans, p. 1213; Nos. 95 to 99 Trans, p. 1211).

The list of certificates of the second issue will be found

on pages 1220 to 1222 of the transcript, and none of the

certificates of the Mines Securities Company, or any one

connected with the Mines Securities contract, appear in

this list. It is also said, in this connection, that the In-

ternational Trust Company was to hold the papers

under the provisions of the contract in escrow. The

Trust Company was not a party to this agreement, and

no notice, or knowledge, thereof on its part was proved.

One of the provisions of the contract, with reference to

placing the papers in escrow, was as follows

:

''And that all documents and papers connected with

'' its incorporation and organization shall be deposited

" in escrow with Thomas S. Nowell, Thomas J. Hurley

** and one other by them to be selected" (Trans, pp.
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583, 586). The Mines Securities Company never con-

firmed its subscription to the $25,000, but only took

$10,000 of the certificates (Trans, pp. 1211, 1213). It

does not appear in evidence that any papers were ever

placed with the International Trust Co., nor that any

payments on account of the contract were ever made

through it. Neither can appellants claim the benefit of

any acts of the bondholders in their meeting with B. M.

Behrends as special master; for, his trip East was with

reference to the Mines Securities certificates and none

other (Trans, pp. 848-9; 851 to 854). The contract did

not culminate in a sale of the properties, as expected.

Appellants hold none of the certificates issued under

the provisions of the contract, and they were all pur-

chased in the East, as is admitted by counsel (Brief of

Messrs. Malony & Cobb, p. 19).

Under the head of Sixth (Brief, p. 130) counsel next

refer to a certain certificate for $15,996.29, issued to

Wallace Hackett for moneys payable to the International

Trust Co. on foreclosure of its mortgage against the

American Gold Mining Company. F. D. Nowell testi-

fied (Trans, p. 1670) that the agreement introduced in

evidence (Trans, p. 1587) to which, however, the Trust

Company was not a party, was not the contract under

which this certificate was issued. Counsel then say that

Hackett acted as agent for the Trust Company. There

is absolutely nothing in the record, showing any author-

ity from the Trust Company to Mr. Hackett, and coun-

sel's statement to this effect is erroneous. Counsel say

that this certificate turns up in the hands of Corning,
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Gillespie and Fairchild; while this is not a matter of

interest to the Trust Company, this statement is not only

unsupported by the transcript, but is also unfounded

in fact. Neither of these statements is supported by any

citation to the record. Moreover, the list of the certifi-

cates held by Corning, Gillespie and Fairchild ap-

pears in the transcript (p. 487) and this certificate is not

among them. As a matter of fact this certificate was

not represented at the trial by anybody. There is no

evidence in the transcript, either by letter or otherwise,

that indicates that the Trust Company had anything

whatever to do with this certificate (which is Xo. 2 of

the second issue). If that certificate had been issued,

and the letters of the Trust Company to Messrs. Malony

& Cobb (Trans, pp. 1598 to 1603) had anything to do

with the purchase of that certificate by it, why are the

letters absolutely silent on the subject? Furthermore,

this certificate was issued on November 22nd, 1902

(Trans, p. 1220). The contract, under which counsel

claim it was issued (Trans, p. 1587) was executed on

July 25th, 1902, and no further certificates of this series

were issued until July 31st, 1903. There is no connec-

tion whatever between certificate No. 2 and those which

were issued a year later to parties, who have since as-

signed them to appellants Nowell and Clapp, and which

latter are the only certificates before the Court.

Under the head of Seventh (Brief p. 131) counsel say

that the MacDonald contract was known and assented

to by the Trust Company.
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Counsel are entirely in error. There is nothing in the

transcript to support this statement. All that the tran-

script shows in this regard is that the Trust Company

issued a release of the mortgage, and the same was sent

to Wallace Hackett, who had deposited the bonds to se-

cure the release. The letter from Hackett to the Trust

Company, under which this release was secured, is found

in the transcript at page 877, together with Mr. Graham's

testimony in connection therewith. No reference what-

ever is made to the MacDonald contract. It is true that

Hackett sent the release to the First National Bank of

Juneau to be delivered upon the performance of the

MacDonald contract. But the contract was not per-

formed; the release did not become operative; it was

returned by Hackett to the Trust Company and by it

canceled, and the bonds deposited were returned to the

respective owners and holders (Trans, p. 964).

On page 131 of their brief, Messrs. Malony & Cobb

under head Eight, refer to the circular letter from Wal-

lace Hackett to the bondholders. They intimate that the

same contained some provision, acknowledging the pri-

ority of the certificates. This letter (Trans, pp. 909 to

912) contains no such provision. Counsel make a par-

tial statement of the facts relative to the execution of

a certain document which they term a ''ratification and

consent". This document was filed by the receiver in

the District Court in cause No. 603 on July 1st, 1904,

and was signed by Mr. Hackett on June 13th, 1904. The

facts and circumstances surrounding the execution of

this document are the only ones seriously considered by
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the lower Court and are fully discussed later on in this

brief.

At pages 138-9 of their brief, counsel contend that

the properties were greatlj^ benefited by the work under

the various issues of receiver's certificates. Mr. Kinzie,

the manager of the Treadwell mines, and who had

char§;e of the work done under the MacDonald contract,

testifying on behalf of the receiver in the Court below,

stated that the property had been benefited to the extent

of the Kensington tunnel, the cost of which was about

$18.00 per foot (Trans, p. 839). The testimony shows

there were about 2400 feet of tunnel and drifts included

in the Kensington tunnel work (Trans, p. 888). The

property, then, according to Mr. Kinzie 's testimony,

has been improved in the sum of $43,000.00 ; and his tes-

timony should carry considerable weight, as he is a

mining engineer and operator of acknowledged stand-

ing. His testimony and that of B. L. Thane were some-

what in conflict, as Mr. Thane placed the value of the

development work at a higher figure. Mr. Kinzie, how-

ever, was unwilling to place a higher valuation upon it

(Trans, p. 846). The fact, therefore, that the value of

the properties during all of the years of the receiver-

ship was enhanced to the extent only of $40,000 or

$50,000, although receiver's certificates for the express

purpose of developing the properties in an amount ex-

ceeding $250,000 were issued, is a sufficient answer to the

contention that the certificates are entitled to a priority

over the mortgage, because the property was improved

to the amount of their issue. The rule as to the claims
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to which the Court could give priority, is stated in the

previous opinion of this Court in this cause (152 Fed.,

at page 85), in which the language in the case of Inter-

national Trust Co. V. United Coal Co. is quoted with

approval, as follows:

"Such obligations must have been contracted for,

and must relate strictly to, the preservation of the

status of the property at the time of the appoint-

ment of the receiver."

The lower Court found (Trans, p. 471) that there

was no evidence of beneficial expenditures. F. D.

Nowell testified that he could not in his reports point

to any claims which had been incurred for the preserva-

tion of the estate (Trans, p. 1724). See case of Invest-

ment Co. V. Hospital (67 Pac. 194).

At pages 144-5 of their brief Messrs. Malony & Cobb

challenge the correctness of the conclusions of the lower

Court that the first issue of certificates is entitled to

priority over the second and third issues. This appellee,

the International Trust Company, has no interest in the

determination of that question. It seems clear, however,

from the provisions of the order authorizing the first

issue, that if such order is valid so as to support the

certificates at all, the order constituted a contract with

the holders of that series, the obligations of which could

not be impaired by the subsequent action of the Court.

The only method by which the second issue could have

been placed on a parity with the first, would have been

to have authorized an entirely new issue, in which the
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receiver should have effected, by negotiation with the

holders of the first issue, an exchange of the second for

the first issue,—as was, in fact, done in 1901 when

$35,000 of certificates of a previous issue were retired.

In answer to the argument of appellants (Brief of

Messrs. Malony & Cobb, pp. 129 to 139) that the pay-

ment of the mortgage indebtedness has been postponed

to the payment of the receiver's certificates, we submit

the following propositions

:

2. The consent of any portion less than the whole

number of a class of bondholders of a corporation not

quasi-public, is insufficient to empoiver a Court to sub-

ordinate the lien of the mortgage, given to secure the

bonds, to receiver's certificates issued under orders of

the Court.

It appears from the testimony of Thomas S. Nowell,

given in behalf of the appellants herein and also on

behalf of the receiver, Jolin C. McBride, who has not

appealed from the decree of the lower Court (Trans.

Vol. II, pp. 540 and 541), that there were in all forty

bondholders, holding the five hundred bonds issued

under the mortgage deed of trust. Of these forty bond-

holders, the following is a list of those who actually

purchased receiver's certificates at the solicitation of

Thomas S. Nowell, during the course of the receiver-

ship:
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NAME Nl}. Bonds
!

'' p-

!

Certificate Nos. Casli Paid 1 Tr. p.

Thos. Stokes 10 540 Nos . 1, 2, 3 & 4 $20,000.00 1202

Edw. Hobart 1# 540 7 5,000.00
( i

Henry Endicott 13 540 8 & 9 10,000.00 n

F. L. Slade 5 540 112 2,000.00 1212

F. G. Landon 10 540 113 1,000.00 (

(

J. H. McLeod 5 540 114 3,000.00 1213

Henry Endicott 13 540 115, 116,

117, 118

& 119 10,000.00 li

David L. Webster 35* 541 ; i 120 1,000.00
a

Thos. Stokes 10 540 i i 111 5,000.00 1212

Henry Endicott 13

86

540 i I

1, 2, 3 (& 4

of Series

of 1898

(Replaced

Nos. 102,

108, 109

110)

35,000.00

by

105,

&

ii

Totals $92,000.00

* Held as collateral.

if One of heirs of Hobart Estate, which estate held 8 bonds.

The only certificates out of the entire first series

issued for cash were issued as above stated, save and

except $10,000.00 of certificates issued to the Mines

Securities Co., being certificates Nos. 124 to 128 inclu-

sive and certificates Nos. 95 to 99 inclusive. No claim

of priority is made by the holders of the certificates

originally bought by Mines Securities Co. The fact

also is, as will be seen hereafter, that no other certifi-
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cates of the first series were issued by the receiver,

except for indebtedness, which had been incurred by the

receiver of the old company, without authority of the

Court and prior to the application for the issuance of

the receiver's certificates of the first issue. AVe have,

then, this condition of affairs

:

It is claimed that, because the holders of eighty-six

bonds (Trans, p. 54), without the knowledge of the

Trust Company (see Graham's testimony, Trans, p.

879), and without being parties to the action whereby

they could have full knowledge of the situation, and

without entering any waiver, or release, of their rights,

purchased $92,000.00 of the certificates of the first series,

they thereby not only lost the right to enforce the col-

lection of the bonds held by them, but also displaced the

mortgage lien which had been vested in the International

Trust Co. This lien the Trust Company held as trus-

tee for the benefit of each and every one of the holders

of the 500 mortgage bonds, all of which bonds, as will

be seen from the terms of the mortgage (Trans, p. 118)

were payable to bearer and negotiable by delivery,

the mortgage itself not being due until 1914 (Trans, p.

117). The holdings with reference to these bonds, ac-

cording to the evidence and pleadings, have changed

very much from time to time. In the month of Decem-

ber, 1905, four hundred were held by Corning, Gillespie

and Fairchild (Trans, p. 673). It appears also (Trans,

p. 670) that on the 13th day of June, 1904, John K.

Bates of Portsmouth, N. H., owned 283 of the bonds,

although in July, 1900, he owned none of them (Trans.
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pp. 549, 550, 551). On February 6tli, 1902, Henry Endi-

cott lield or represented 260 bonds (Trans, p. 596),

whereas, on June 13th, 1904, neither Henry Endicott

nor his brother William held any (Trans, p. 670).

On the former appeal in this case (152 Fed., 78), this

Court used the following language:

"The main trouble is, however, that it (tlie court

below) ever assumed custody in the first instance,

and attempted to subordinate the mortgage lien of

the Trust Company, without its assent, to the sup-

posed lien of receiver's certificates issued wholly

without warrant or authority of law." (pp. 86, 97.)

At page 84 the Court quotes with approval from

Farmers Loan S Trust Co. v. Grape Creek Co. (50 Fed.,

481) as follows:

"In a suit to foreclose a mortgage on the prop-

erty of a coal-mining com})any the court has no
power, as against the objection of even a small mi-

nority of the holders of the mortgage bonds, to au-

thorize a receiver appointed in the suit to issue cer-

tificates which shall be a first lien on the mortgaged
property, in order to enable him to continue the

operation of the mines" (Italics ours).

In the case of Fidelity Ins. Trust S Safe-Deposit Co.

V. Roanoke Iron Co., 68 Fed. 623, in accordance with the

rule laid down in the case of Farmers Loan S Trust Co.

V. Grape Creek Coal Co., the Court uses the following

language

:

"The Court is confronted by the very important

question as to its authority to issue receiver's

certificates without the consent of all the lien

creditors to enable the receiver of a private cor-

poration to carry on the business of the insolvent
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company. * * * The court has given the ques-

tion careful consideration ; and in view of the prin-

ciples on which the authority of courts of equity to

order the issuance of receiver's certificates in any
case rests, and in view of the weight of the authori-

ties cited, the court is clearly of opinion that it

has no power to authorize the receiver of a private

corporation to issue certificates to be a paramount
lien for the purpose of carrying on the business of

an insolvent corporation, when all the lien creditors

do not consent thereto, unless it be necessary to do
so in order to preserve the existence of the cor-

porate property and its franchises."

In the case of III. Trust S Sav. Bank v. Doud, 105

Fed. 130, the Circuit Court of Appeals, 8th Circuit,

said (p. 131)

:

*'It is contended that it is inequitable for the

trustee and the bondholders to insist that the lien

of their mortgage is superior to that of the inter-

vener, because the Ottumwa bondholders knew that

the addition to the plant and x^ower of the mort-

gagor was being made, and that the intervener was
loaning the money to the mortgagor to assist in pay-

ing for it. But the residents of Ottumwa owned
only 58 of the bonds, while the majority of them
were held by nonresidents, who knew nothing of

the construction of the addition or of the loan of

the intervener until after the new building was erect-

ed and the new machinery was purchased. The
bondholders in Ottumwa could not, by their action,

estop the trustee or the majority of the bondhold-

ers; and, if the intervener has any claim against

the residents who held these 58 bonds, it is against

them individually, and not against the trustee, or

the mortgagees, which it represents."
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It is clear, therefore, that unless the Trust Company

and all of the hondhold>'rs consented to the issuance of

receiver's certificates, the lower Court was without au-

thority to proceed with the authorization of the certifi-

cates as a prior lien. The facts above recited show that

only 7 out of 40 bondholders, holding 86 out of 500

bonds, had anything whatever to do ivith the purchase

of certificates. The simple fact that these few bond-

holders, for any reason, purchased certificates, not only

does not commit all the bondholders to the priority of

the certificates, but does not even commit the bondhold-

ers so purchasing.

3. An order of a Court, made in a case in which

property, subject to a mortgage to secure outstanding

bonds, is placed in the hands of a receiver, authorizing

the issuance of receiver's certificates and ordering that

they be a first lien upon the mortgaged property, and

made prior to the time that the mortgagee or any of the

bondholders become or ivere parties to the action, is not

binding on the mortgagee or on the bondholders, and

cannot displace the priority of their lien upon the mort-

gaged property.

In the previous decision in this litigation, in the case

of International Trust Co. v. Decider Bros, et al., supra,

this Court uses the following language:

''But the thing of peculiar moment is that they

(said receivership orders authorizing certificates to

be issued) were made and entered without the ap-

pearance or consent of the International Trust Com-
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pany, although they purport to subordinate its

mortgage lien to the lien of the receiver's certifi-

cates.
'

'

The Supreme Court of the United States in the case

of Kneeland v. Luce, 141 U. S., 491, has announced the

rule of estoppel, which would prevent parties to an ac-

tion, who are actually in Court and charged with notice

of all of the i3roceedings, from questioning the validity

of the receiver's certificates issued ivhile they ivere par-

ties to the action; and in defining the rule, that Court

uses the following language (p. 509)

:

'•The consent of the trustees to the issue of the

certificates bound every bondholder. There is

nothing to show that the trustees acted corruptly

or fraudulently. Under all the circumstances of the

case, the bondholders are precluded from claiming

priority over the receiver's certificates, which were
issued for the purpose of preserving the mortgaged
property. In Union Trust Co. v. Illinois Midland
Railicai), 117 U. S. 434, 461, this court said: 'As to

receiver's certificates issued with the sanction of the

court, after the trustees become parties, the pur-

chasers and holders should be accorded such rights

as, by the settled principles of equity, are accorded

to those who deal with judicial tribunals having

jurisdiction in the premises.' See also Miltenherger

V. Logansport Railway, 106 U. S. 286; Jones on

Railroad Securities, sections 539, 540; Humphreys
V. Allen, 101 Illinois 490, 499."

The rule is also announced in the case of Internationcd

Trust Co. V. United Coed Company, 60 Pac. 621, cited

with approval by this Court (Trust Co. v. Decker et at.,

supra, at pages 84-5), in part as follows:

"While it may, in a proper action, and with the

proper parties present, through the instrumentality
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of a receiver (be proper to), carry ou the business

of private corporations or individuals temporarily,

and incur obligations therefor that may be made a

l^aramount lieu on the corpus of the property, such

obligations must have been contracted for, and must
relate strictly to, the preservation of the status of

the property at the time of the appointment of the

receiver. '

'

In the case of Belknap Savings Bank v. Lamar Land

& Canal Co., 64 Pac, 215, the Court says:

"But, several months after the certificates were
issued, and at different times, the holders of $94,000

of the first mortgage bonds appeared in the action,

either voluntarily or in response to the service of

summons. One of the defendants in error, the

Portsmouth Savings Bank, the owner of $25,000 of

bonds, first filed its petition of intervention asking

to be made a party plaintiff, and to adopt the alle-

gations of the complaint, except in so far as modi-

fied by its ownership of bonds.

"It is insisted by the plaintiff in error that by
this act that bank is estopped to question the ap-

pointment of a receiver and the issuance of the

certificates, and an estoppel also arises, as is said,

because it and other defendants in error, owners of

mortgage bonds, apjieared in the action and asked

for foreclosure. If there was nothing in the record

to limit the legal effect of this petition of interven-

tion, it might be that the Portsmouth Savings Bank
would not now be in a position to attack the allega-

tions of the original complaint ; but the record shows
that the court did not grant the petition, and it was
afterwards withdrawn, whether upon application of

intervenor or otherwise the abstract does not make
certain. However that may be, the court after-

wards permitted the bank and the other bondhold-

ers to appear as defendants in the action, with leave

to answer the complaint and file cross-complaints,
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and permission was given to attack the order ap-

pointing the receiver and authorizing the issuance

of certificates. The defendants availed themselves

of the privilege, of attacking the orders for the

reason that no notice was given to the parties

affected by them of the applications upon which

they were based. In order to sustain the rul-

ing of the court in granting such permission, we
must presume that the showing was satisfactory and
sufficient, and we find nothing in the record that

impeaches its correctness. The defendants, there-

fore, were not, for the reasons urged, estopped

upon the final hearing, nor are they now, to ques-

tion the validity of the receiver's certificates." * * *

"Certain admissions in the answer of the Kan-
sas Loan & Trust Company to the effect that the

first mortgage bondholders were willing, and should

have been given an opportunity, to purchase, these

certificates, is also sought to be invoked as a reason

why the bondholders should now be estopped; but

this company, charged by the plaintiff itself with

being faithless to the trust, cannot bind them." * * *

"We find nothing in the answer of the defend-

ants, trustees of Florence Kindergarten, and other

bondholders, with relation to the purchase by them
of these certificates, that will estop them now to

question their validity." * * *

"Anottier ground of estoppel is said to be, that

after all the defendants in error were in court, an

order was made for the issuance and sale of cer-

tificates aggregating $7,000 in addition to the issue

of $30,000 sold before the majority of the bond-

holders were present or had notice; and that to

this last issue, no objection was made by any of

them. We fail to see why, merely because bond-

holders do not now see fit to complain of the issu-

ance of the last series, they should, for that reason,

be estopped to question the validity of the two

earlier ones." * * *
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"That this action, as and when instituted, with

the parties then before it was improperly brought,

and that the court should not then have appointed

a receiver and authorized the issuance and sale of

certificates, we entertain no doubt, and had not a

majority in interest of the bondholders subsequently

appeared and joined with the original plaintiff in

asking for the foreclosure, the decree would not be

binding on them in any particular. True it is,

that some of the holders of bonds insist that they

have not asked for foreclosure; but it is clear that

a majority in interest have co-operated with the

plaintiff in that respect, and, the other conditions

of the mortgage being complied with, when this

condition was met the right to a foreclosure was
fixed. This, however, is far from saying that all

of the bondholders must be held to have adopted

the ancillary proceeding of the receivership.

"It has been decided by the Supreme Court of

the United States that one who takes receiver's cer-

tificates, must be deemed to have taken them sub-

ject to the rights of parties who have prior liens

upon the property, and who liave not, but should

have been, brought before the court. These prior

lienholders are entitled to their day in court, and
if the certificates have been issued before that time,

when they do appear in court, or are brought be-

fore it, the lienholders become entitled to contest the

necessity, validity, and amount of all such certifi-

cates, as fully as if such question were then, for the

first time, presented for determination. Union Trust

Co. V. Illinois M. E. Co., 117 U. S. 434." * * *

"The first mortgage indebtedness amounted to

$100,000. The receivership lasted less than two

years, and during that time an indebtedness was in-

curred of $37,000—more than one-third of the en-

tire mortgage debt, and probably more than two-

thirds of the entire value of the property." * * *

"The present case furnishes another illustration

of the usual result which comes from an attempt
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by a court of equity to carry on an enterprise whicli

has bankrupted the original owners. But we refuse

to extend this doctrine of preferential claims to

such corporations as ordinary ditch companies or-

ganized under the laws of the State." * * *

In Bahf v. Aft rill, 13 X. E. 282. the Court of Appeals

of Xew York uses the fonowiug language:

"There is no ground for alleging an estoppel

against the bondliolders, barring their right to a

review of the action of the court. The claim of

estoppel is based upon the assumed fact that the

trustee knew that a receiver had been appointed,

and did not intervene to prevent the issuing of the

certificates. The trustee at the time was not a party

to the action, and had no notice of the application

for the order, or of the issuing of the certificates,

until after. He was designated as a tnistee by the

Company before the bonds were issued, and was one

of the directors of the corporation—positions which

might bring his duty and interest into conflict. It

would be most unjust, under the circumstances, to

conclude the bondholders by his inaction, or for the

reason that, after the advances on the certificates

had been made, he, as one of the board of directors

and as a stockliolder of the company, participated

in the action of meetings of directors and stock-

holders in which the order for the issuing of cer-

tificates was approved."

See also Investment Co. v. Hospital, 64 Pac. 644, supra.

The adoption of any rule of law, which would make

binding upon persons, remote from the jurisdiction and

not parties to the suit in which the receivership is car-

ried on (as in the case at bar), orders of Court for re-

ceiver's certificates, entered, while such parties are not

in Court, and are therefore, not charged with the duty of
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examining in detail the proceedings of the receiver,

would have the effect of permitting persons thereafter

contending for the priority of receiver's certificates to

charge in a general way acquiescence and estoppel.

Such a rule would leave to the Court, originally author-

izing the certificates, a latitude in adopting inferences

and arguments, for the purpose of sustaining the cer-

tificates, which would be subversive of justice and fair

treatment. It is clear that, so far as the Trust Company

and the bondholders were concerned, they were from a

legal standjjoint, strangers to the suit of Decker Broth-

ers V. Berners Bay Mining S Milling Company. See

Bale V. Finch, 104 U. S., 261; Litchfield v. Crane, 103

U. S., 149.

4. The receiver's certificates ivere all issued under

orders entered after the claim of Decker Brothers,

plaintiffs in the receivership action, had heen paid, and

while there was, therefore, no valid, existing controversy

before the lower Court.

This point has been previously discussed, and we will

not repeat the statements of fact and authorities in this

connection. It is clear that, from and after the 11th

day of February, 1898 (Trans, pp. 1712, 1713), when the

Decker Brothers claim was paid by the receiver, neither

the Court nor the receiver had a right to i^roceed fur-

ther with the administration of the estate, except for

the purpose of settling the accounts of the receiver.

The holding of the lower Court, upon this subject, with
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the authorities in support thereof, are to be found at

pages 2595-6 of the record.

5. The document signed by Wallace Hackett on June

13th, 1904, and called a waiver, was signed by him with-

out authority from the bondholders, other than the con-

tract of February 26th, 1903. This contract did not au-

thorize Hackett to sign the waiver. The waiver ivas

gratuitous, without consideration, and beyond the scope

of Hackett's authority.

The principal issue tried in the Court below, was the

question whether the so-called waiver of June 13th,

1904, executed by Wallace Hackett, was authorized by

the bondholders. It constitutes the only basis for a

claim of ratification of the priority of the receiver's

certificates over the mortgage (Trans, pp. 2596 to 2601).

The lower Court, in passing upon this question, said;

'' No power was given to Wallace Hackett by that

contract, or suggested in his or the Nowells' circular

letters of advice to the bondholders, to waive the

priority of lien of the bondholders. He was not

given any authority to consent to the issuance of re-

ceiver's certificates having priority over the bonds,

but a fair construction of the power—a full con-

sideration of the whole arrangement, conclusively

proves that his duty and power was to protect the

bonds and their then present status. True he was

given 'full authority to do and perform all things

'necessary for the purpose of carrying out this con-
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'tract so far as it devolves upon him', but that must

be construed in connection with the clause providing

that the Nowells 'shall provide for the prompt pay-

'ment of the receiver's certificates'.

" The Xowells were a party to that contract and at

the same time the representatives of the Berners

Bay and allied mining corporations and all these

bound know and did know the limitation u})on Hack-

ett's power. The first and second issues of receiver's

certificates had been issued and sold long prior thereto

and were therefore not aided by any estoppel created

by the Hackett waiver. In pursuance to the acquies-

cence of the bondholders by filing their bonds with

Hackett and the Nowells, the latter, for the five

allied mining corporations, entered into a contract with

Joseph MacDonald to run the Kensington tunnel, etc.,

and then to elect whether he would or not purchase

the mines upon the terms mentioned in the contract

dated May 13, 1904. There is no provision in the

MacDonald contract, nor in the order of this Court

of May 15, 1904 (Judge Brown), authorizing the re-

ceiver to enter into it by his signature, promising

tlie MacDonald certificates afterward issued under

it any priority over the bonds of tlie former issues

of receiver's certificates. Upon all the facts and

agreements upon which the MacDonald or third issue

certifi-cates were authorized and paid out, it is my
judgment that Hackett had no power to make his

waiver of priority and to subordinate tlie lien of
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'
' the bonds to that of the MacDonald or any prior issue

'' of certificates.

" It must be noticed, also, that while the MacDonald

" contract was signed by MacDonald and entered into

'' on May 13th, and authorized by this Court on May
" 15, 1904, the Hackett waiver was not signed and

^' executed until June 13, 1901—a month later. It can-

'' not, therefore, be held to have been an inducement to

'' that contract or to the acceptance of the MacDonald

" issue of certificates under that contract. It was a

" gratuitous and unauthorized destruction of the trust

" imposed in Wallace Hackett by the bondholders, and

" being without power, and that fact known to all

" those who took certificates under the MacDonald con-

" tract, it does not constitute an estoppel to the priority

" of the lien of the bonds over the receiver's certifi-

'' cates" (Trans, pp. 2599 to 2G01).

On June 13th, 1904, when Hackett received the form

of waiver, which liad been drawn up by the attorneys

for the receiver (Messrs. Malony & Cobb) and sent to

him by F. D. Nowell for signature, it is evident that

a doubt existed in his mind whether or not he had any

authority to sign the waiver. So he attached to that

waiver, an affidavit to which we call particular attention

(Trans, pp. 668, 669). The negotiations between Hack-

ett, the Nowells, and the bondholders, are clearly stated

in that affidavit. It was filed in the lower Court with

the waiver, and shows conclusively that Hackett had

no other or further authority to act in the premises,
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than that granted under the contract of February 26th,

1903.

Counsel attack the testimony of Mr. Hackett, and

claim that he has repudiated this waiver, for ulterior

reasons (Brief of Messrs. Malony & Cobb, pp. 131-2).

This attack is absolutely unfounded. We will not add

to the length of this brief by a discussion of Hackett 's

testimony. It is not a question in this case, what Hack-

ett 's testimony was, but the point is that, under the

contract Hackett had no authority to sign the waiver.

The contract, under which he acted, itself establishes his

lack of authority.

Precisely similar to the question here involved was

that before the Circuit Court of Appeals for the 6th

Circuit in the case of Farmers Loan & Trust Co. v.

Centralia & C. R. Co., 96 Fed. 636. In that case the

receiver petitioned tlie Court for leave to issue $175,000

of certificates for the purpose of paying certain in-

debtedness of a defendant railway company, then in

the hands of a receiver. On the 27th of October, 1897,

the bondholders entered into the following agreement:

^'Whereas, on the 7th day of June, 1897, a re-

ceiver was appointed for the Centralia & Chester
Eailroad Company, who is now in possession and
control of said railroad, and engaged in finishing

the same; and whereas, the undersigned, holders

of the bonds of said road, are desirous of exercis-

ing, enforcing, and protecting their legal rights

in the premises, to the end that the money due
therefrom may be recovered: Now, therefore, we,
the undersig-ned, who are holders to the amount of

said bonds set opposite our names respectively
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hereunto subscribed, in consideration of the ad-

vantages which will result to us respectively, from

concert of action in enforcing and protecting our

rights, and in preserving and protecting the prop-

erty of said railroad company, and of other good

considerations, do hereby, each for himself, and not

one for the other, or either of the others, agree

with each other, and with the committee herein-

after mentioned, as follows, that is to say:

"First. That we will act together in concert in

the endeavor to bring about such results as shall

afford protection to the securities now held by us,

and to see that said receiver properly performs his

duty in the premises, and that no unnecessary waste

or disbursements of the funds of the company shall

be made in conducting the business, it being un-

derstood that whatever may be done under this

agreement shall, subject to the stipulations herein

contained, be for our equal benefit, according to

the amount of said bonds held by us, respectively;

and, in order to facilitate our proceedings under

this agreement, W. S. Ingraham, Robert Rodman,
William Fuller Tufts, and William T. Bolles, who
are now the owners of a majority of the bonds of

said Centralia & Chester Railroad Company, be, and
they are hereby, appointed a committee in our

behalf, and they and their substitutes, selected as

hereinafter provided, are hereby authorized and
empowered, as our attorneys and in our name, to

take such proceedings, give such directions, execute

such papers, and do such acts as they may con-

sider judicious and proper, in order to protect the

rights of the bondholders who are subscribers to

this agreement. * * *

"Third. That if, during the continuance of this

agreement, and the existence of such committee,

any question not herein provided for shall arise

in reference to any matter growing out of the du-

ties hereby devolved upon the said committee, it
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also shall be determined by a vote of the majority

in interest present or represented at a general meet-

ing of the parties in interest, under this agreement;

and such determination shall be binding as well

upon the said committee as upon all subscribers

hereto, and their representatives and assigns.

''Fourth. That we hereby give and grant unto

our said committee full power and authority to do

and perform all and every act or thing requisite

and necessary to be done in and about the premises,

as fully, to all intents and purposes, as we might

or could do if personally present; hereb)^ ratifying

and confirming all that our said committee shall

lawfully do, or cause to be done, by virtue hereof,

including the power and authority to attend all

bondholders' and stockholders' meetings, and if

not ourselves present, either in person or by writ-

ten proxy, to vote in our names, and upon our

bonds and stock, on all questions that may come up
at such meeting, and also to institute, maintain, and
carry on, any and all actions and legal proceedings,

in our name or otherwise, for the purpose of carry-

ing out the object of this agreement. (Signed by
forty-eight bondholders, with an aggregate holding

of 966 bonds.)"

"The committee so appointed, on November 8,

1897, appointed Wayne Griswold their agent, and
executed to him the following power of attorney:

"Know all men by these presents that we, W. S.

Ingraham, William F. Tufts, and W. T. Bolles and
Robert Rodman, committee, representing all of the

bondholders of the Centralia & Chester Railroad

Company, have made, constituted and appointed,

and by these presents do make, constitute and ap-

point, Wa}Tie Griswold our agent, to represent us

under said agreement, and do hereby make him our

true and lawful attorney, for and in our name,
place, and stead, to procure from the receiver of such
road all the accounts of such receiver and of the Cen-
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tralia & Chester Eailroad Company, showing the in-

debtedness of such railroad company, the indebted-

ness of the receiver, also what debts of the railroad

company and what debts of the receiver remain un-

paid and what such indebtedness is for, also how near

such railroad is to completion and how much money
has been expended in its construction by the receiver

and the purposes for which it has been expended, and

to procure full information regarding the same. ¥/e

also hereby authorize him, if it becomes necessary,

to retain counsel, and make such application to the

court as counsel shall advise, should the receiver

refuse to give the information voluntarily, and to

do all other acts necessary to protect the bond-

holders' interests; giving and granting unto our

said attorney full power and authority to do and

perform all and every act and thing whatsoever

requisite and necessary to be done in and about the

premises, as fully, to all intents and purposes, as

we might or could do if personally present, with

full power of substitution and revocation; hereby

ratifying and confirming all that our said attorney

or his substitute shall lawfully do, or cause to be

done, by virtue hereof " (p. 640).

It is further set forth in the statement of the case

by the Court that Wayne Griswold made his appearance

in pursuance of his supposed authority, in the receiv-

ership action, as follows (p. 637)

:

"To the Honorable Judge of the said Court, in

Chancery Sitting:

**The undersigned, Wayne Griswold, of the City

of New York, for answer to the petition of C. M.

Forman, receiver of the Centralia & Chester Rail-

road Company, filed herein on this day, showeth

unto your honor that at a meeting of the bond-

holders' committee, representing the bondholders

of the Centralia & Chester Railroad Company, and
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owning and representing ninety-two per cent of

said bonds held in New York City on the 8th day

of November, 1897, your respondent was appointed

as their representative, with full power and author-

ity to represent the bondholders herein. Respond-

ent, further answering, says that said bondholders,

through him, admit the facts alleged in the sup-

plemental petition of the said receiver filed herein,

and consent to the issue of the one hundred and

seventy-five thousand dollars ($175,000) worth of

receiver's certificates as prayed for, for the pur-

poses therein stated. Respondent says that, as the

representative aforesaid, he has carefully examined

the property of said company and its condition, and

that the action prayed for is for the good of all

concerned; and further your respondent sayeth not.

''(Signed) Wayne Griswold, Representative of

Bondholders."

Upon the filing of this paper, the Court ordered the

certificates to issue; the certificates were issued and

sold for cash, and the Court, in dealing with this state

of facts, used the following language (p. 642)

:

"It is strenuously contended that the consent of

the bondholders was obtained, both to the issue

of certificates and to the use made of the proceeds,

but in the main that is not shown to be true. Gil-

lett, the president of the railroad company, had no
authority to represent the bondholders, and his

own testimony is that, except as j^resident of the

company, he never claimed to have such authority.

If the claim was made, it should not have been ac-

cepted without tangible proof capable of being set

out in the record. In matters of such importance,

there should be more than a recital in a docket en-

try, which, if it be evidence, is not conclusive of

the fact against any but parties. The chief reliance,

however, for proof of consent, is the bondholders'
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agreement, and the power of attorney given by the

bondholders' committee to Griswold. But those

writings neither declare nor warrant an inference

of such consent. Rather the contrary. The bond-

holders, it is true, clothed their committee with

'full power and authority to do and perform all and
every act or thing requisite or necessary to be done
in and about the premises, as fully, to all intents

and purposes,' as they might or could do if per-

sonally present. But what were the premises? The
recitals and other clauses of the contract show
plainly enough. The bondholders thereby declared

themselves 'desirous of exercising, enforcing, and
protecting their legal rights in the premises,' and
the committee, appointed for that purpose, could

not, under the general words quoted, consent to the

disregard and outright destruction of the rights

which they were appointed to protect. They did

not attempt to exceed, nor indeed directly to exer-

cise, their powers. If they were authorized to

api^oint Griswold to represent them in the matter,

they could not, and, so far as appears, did not,

attempt to give him i30wers greater than their own.

They authorized him to represent them under the

agreement, to do certain specified things, 'and to do
all other acts necessary to protect the bondholders'

interests
'

; which, of course, did not mean that those

interests should be given away in favor of general

unsecured creditors, in whose favor there was no
cognizable equity."

In the case of Belknap Savings Bank v. Lamar etc.,

64 Pac. 214, supra, the Court said:

"It is further alleged that all the first mortgage
bondholders were estopped by the prior action of

their trustee before their present action was begun,

the Kansas Loan & Trust Co., as trustee under the

third legal trust given to secure an indebtedness
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of the mortgagor, Canal Company, of $30,000,

brought its action in the district court of Powers

County for the foreclosure of the same, and asked

for and obtained the appointment of a receiver who
thereupon took possession of the property ; and upon

his petition therefor, the receiver was authorized to

issue receiver's certificates and sell the same, which,

when sold, should constitute a first lien. But the re-

ceiver was unable to sell them, because no one con-

sidered them enforcible against the two prior trust

deeds. But the accoimnodating trustee, being trus-

tee under ail of these mortgages, thereupon, in the

action brought to foreclose the last trust deed,

entered its appearance as trustee under the two

former ones, and consented that the receiver's

certificates which the court theretofore authorized,

might take precedence over the two prior liens.

* * * It is now, strange to say, argued by the

23laintitf in error, that this action of the faithless

trustee of the first mortgage bondholders, estops

them to question the validity of the certificates

issued by the receiver in this action. * * * ^y^

decline to dignify with discussion, the argument that

such action of a trustee binds its beneficiaries.

We merely dismiss it with the observation that

neither in morals nor law will it bear scrutiny, and
a court of equity will not listen for a moment to

such an unconscionable proposition."

The claim made by counsel for appellants that the

execution of a release by the International Trust Com-

pany, which was deposited in escrow, to be used only in

case MacDonald exercised his option and purchased the

properties, constituted a waiver of the mortgage lien,

is untenable for the reason that the very fact of such

deposit under such conditions is conclusive against

HacJcett's authority to ivaive the mortgage lien unless



109

the property had been taken by MacDonald under the

contract and some one else had paid off the receiver's

certificates pursuant to that contract, and the contract

of February 26th under which Hackett acted.

6. The doctrine of acquiescence and estoppel can-

not be invoked by appellants for the reason that the cer-

tificates held by them were not purchased or received

in reliance upon any acts of the Trust Company, or

of the bondholders.

The following are the facts concerning the particular

certificates represented by the appellants:

The first issue of receiver's certificates, amounting

to $190,000.00, was made under these circumstances:

Bondholders holding 86 bonds, purchased $92,000.00

of the certificates and paid cash therefor. In addition

to this, $10,000.00 of certificates were purchased for

cash by the Mines Securities Company. These were

the only certificates which were actually purchased for

cash in accordance with the provisions of the order

of December 13th, 1900 (Trans, p. 725) for the issu-

ance of the certificates, as modified by the order of

October 29th, 1901 (Trans. 729). In his report of

January 18, 1900 (Trans. 1413 to 1426) the receiver

states

:

*' Your receiver shows that nearly all the debts of

'' the defendant companies which rendered this re-

** ceivership necessary have now been paid. * * *
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" That your receiver expects to be able by tlie 31st of

*' March to have the interests now in his hands in such

" shape that there will be no obstacle to the granting

'* of a motion properly made to discharge the receiver

'' and return said properties to their owners."

In his next report, some nine months later, December

13th, 1900, he reports to the Court that he is indebted in

the sum of $103,677.15 (Trans, p. 788). A year later

the order of December 15, 1901, authorizing the issue

of $190,000 of certificates was made. After securing

the $102,000.00 (all the cash obtained under this issue),

the receiver proceeded to issue to himself, his brothers,

and his father, certificates representing a very large

portion of the balance of the issue.

Some of these certificates were issued for indebted-

ness, claimed to be due from the old comi3anies to mem-

bers of the Nowell family, existing at the time the re-

ceiver was appointed. All certificates, after the entry

of which appears the initial '*C" in the record, are of

this class. They are as follows

:
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Certificate

No.
To whom issued Page of Rec. Amount

1204 $6994.81

1204 5348.36

1208 99.00

1209 1000.00

1210 5892.73

1213 1082.95

1214 1379.10

22 F. D. Nowell

25 Willis E. Nowell

60 Willis E. Nowell

67 Willis E. Nowell

73 F. D. Nowell

129 Frank H. Nowell

133 F. D. Nowell

Total in certificates issued to Nowell family,

Nowells' attorney, and members of office

force for indebtedness claimed to be due

at date of appointment of receiver $21,796.95

In addition to this amount, the Nowells issued to

themselves and members of their office force the fol-

lowing certificates of the first series, for indebtedness,

which had been incurred by the receiver prior to the

entry of the order either of December 1900 or October

1901, authorizing the receiver's certificates, to-wit:

Certificate No. 25, portion not represented by

old company debt, Willis

E. Nowell $ 1646.45

(Trans. 1204.)

** " 60, portion not represented by

old company debt, Willis

E. Nowell 150.00

** 63, F. D. Nowell 574.44

" "64, Willis E. Nowell 574.45
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Certificate No. 65, Willis E. Nowell $ 4884.70

''66, Thos. H. George (office

force) 3060.75

'

' 68, Willis E. Nowell 1000.00

*' 69, Willis E. Nowell 1000.00

*

' 70, Willis E. Nowell 1000.00

"71, Willis E. Nowell 1000.00

"72, Willis E. Nowell 918.45

(Trans. 1209.)

" " 73, F. D. Nowell (portion not

represented by old com-

pany debt) 978.76

" 74, F. D. Nowell 2510.61

(See Trans, p. 1210.)

" 24, F. D. Nowell 123.00

(See Trans, p. 1211.)

" " 101, Willis E. Nowell 123.29

" 107, Thos. S. Nowell 5000.00

(See Trans, p. 1212.)

" 133, F. D. Nowell (portion not

represented by old Co.

debt) 117.88

" 134, Willis E. Nowell 1139.25

" 149, Willis E. Nowell 450.00

(See Trans, p. 1215.)

" " 166, Thos. S. Nowell 100.00

" 169, Thos. S. Nowell 139.39

" " 170, Harrison P. Nowell 300.00

(See Trans, p. 1216.)
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Certificate No. 177, F. D. Nowell $ 3500.00

'' 178, F. D. Nowell 1200.00

(See Trans, p. 1217.)

Total $31,491.40

The Nowells, therefore, actually received in certifi-

cates of the first issue of $190,000 the sum of $53,288.35.

But tliis^ is not all. Out of the cash realized from the

sale of certificates in the East, the Nowells received two

40% payments on a number of their so-called claims

against the receiver ! The amount of these payments is

as follows:

On the claim of $165.00 represented in part

by Certificate No. 60, Willis E. Nowell was

paid $ 105.60

(Trans, p. 1208.)

On the claim represented in part by Certifi-

cate No. 63 F. D. Nowell was paid in cash,

before said certificate was actually issued

to him $ 382.96

Out of the claim represented in part by Cer-

tificate No. 64 Willis E. Nowell was paid in

like manner $ 382.96

On the claim represented in part by Certifi-

cate No. 65 Willis E. Nowell was paid in

like manner $ 3256.46

On the claim represented in part by Certifi-

cate No. 68 Willis E. Nowell was paid in

like manner $ 666.66
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Likewise on Certificate No. 69 as last above . . $ 666.66

Likewise on Certificate No. 70 as on No. 68 . . $ 666.66

Likewise on Certificate No. 71 as on No. 68 . . $ 666.66

In like manner on Certificate No. 72 he re-

ceived in cash the sum of $ 612.30

On Certificate No. 73, in like manner F. D.

Nowell received in cash the sum of $ 4580.92

And in like manner on transaction repre-

sented by Certificate No. 74 F. D. Nowell

received $ 1673.74

And in like manner on Certificate No. 78

Willis E. Nowell received in cash $ 24.77

(See Trans, p. 1210.)

And in like manner on Certificate No. 129

Frank H. Nowell received in cash the sum

of $ 721.96

Making a total of cash so received of $14,408.31

So that, out of the $88,000.00 of certificates of the

first issue issued to other parties than bondholders, the

Nowells received $53,288.35 in certificates, and $14,408.31

in cash, making in all $67,696.66 actually realized by the

Nowell family out of that issue of certificates. The

balance of the issue of $190,000.00, it will he seen from

the receiver's report (Trans, pp. 1202 to 1220) wa^s is-

sued for indebtedness incurred by the defendant com-

panies and by the receiver, prior to the entry of the or-

der authorizing this issue of certificates. The holders of

these certificates, therefore, did not part with anything,

either in the way of cash or property, relying upon the
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priority of the said issue over the mortgage bonds. No

one of the certificate holders, with the exception of

George M. Nowell, who is now the owner of $18,000.00

of certificates of the first issue (See Finding No. 50,

Trans, p. 485), has complained of the rulings of the

lower Court, subordinating that issue to the mortgage

bonds, while the receiver—McBride, who took charge

of the affairs of the receivership upon the removal of

F. D. Nowell, declined to join in this appeal and is a

party defendant thereto. The Court, upon this appeal

has, therefore, to deal only with the question, whether

George M. Nowell, under the circumstances of this case,

representing, as he does, all the members of his family,

can take advantage of any estoppel, claimed to exist by

reason of the fact, that a portion of the bondholders

purchased certificates of the first issue. It was for

this reason that the Court below entered its 14th Find-

ing of Fact which, we claim, at all events presump-

tively {Thorndyke v. Alaska etc. Co., 164 Fed. 657) fore-

closes the consideration by this Court of the circum-

stances under which some of the bondholders purchased

receiver's certificates of the first issue; for the lower

Court finds that none of the holders of receiver's certifi-

cates either of the first, second, or third issues ''pur-

'^ chased or received any of said certificates in reliance

" upon any act or acts of the International Trust Com-
" pany or the bondholders * * * })ut all of said cer-

" tificates were issued, sold, and received by the holders

" thereof with full notice and knowledge of the existence

''
of said mortgage deed of trust" (Trans, p. 458).
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It is to be noted further, that only $10,000.00 of actual

cash, received from the first issue of certificates, was

devoted to the development of the mines, under the con-

tract between the Mines Securities Company and the de-

fendant companies, negotiated by Thomas S. Nowell.

Neither the Mines Securities Company, nor any one rep-

resenting it, has objected to the priority of the mortgage

over these particular certificates, or over any of the cer-

tificates. Besides, the appellants do not hold any of the

$10,000.00 of certificates issued to said Mines Securities

Company (Finding of Fact No. 50, pp. 484 to 486) ; and

no claim of estoppel, therefore, with reference to the

Mines Securities certificates can be raised by the appel-

lants Nowell and Clapp. Further, we call attention to the

fact that the Mines Securities contract does not recog-

nize the priority of any of the certificates over the mort-

gage bonds. The only covenant in that contract, by

which any of tlie persons who claimed to have been bond-

holders at that time are bound, is the covenant wherein

Endicott and Hackett, owning a majority of the bonds,

agree to foreclose the mortgage on the property of the

Berners Bay Company, by depositing a majority of the

bonds with the Trust Company, in order to perfect the

title of the Northern Belle Company to the properties

included in that option (Trans, pp. 587-8). But, cer-

tainly, such an agreement to foreclose a prior mortgage,

is not a recognition of the priority of the certificates.

It is to be remembered also, that this contract looked to

the disposal of only about one-third of the properties,
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to wit: the property that had been conveyed to the

Northern Belle Company.

The details as to the issuance of the specific certifi-

cates represented by the appellants, demonstrates that

they are not entitled to claim acquiescence or estoppel

against the bondholders or the Trust Company. The

history of these certificates, briefly stated, is as follows

:

Of the second series, in addition to those issued to

MacDonald, Nowell acd Clapp represent, as assignees,

certificates numbered 7, 8, 9, 11, 11 and 19 (Petition of

Intervention Nowell and Clapp, Trans, p. 383). These

certificates were all issued in direct violation of the

terms of the order of November 21st, 190.?, which reads

in part as follows

:

" The receiver * * * ig hereby empowered and

' authorized to boreov/, at not to exceed eight per cent

* per annum, the sum of sixty thousand dollars * * *.

* And it is further ordered and decreed by the court

' that the said receiver make and execute all such re-

' ceiver's certificates as may be required to make for

' said loan as hereinbefore ordered."

It is further recited in said order:

'* The petition of the receiver, F. D. Nowell herein

'* having been presented to me, praying that an order

'* be made herein allowing said receiver to issue re-

" ceiver's certificates in the sum of sixty thousand dol-

*' lars for the purpose of development luork on the prop-

*' erties of the defendants" &c. (Trans, p. 740).
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The application upon which this order was based re-

cited :

" That in order to successfully operate said property

*' it has become necessary in the opinion of your receiver

" to run 900 feet of tunnel, 1000 feet of drifts, and an

'' 800 foot upraise which would, in the opinion of your

*' receiver, cost approximately $60,000" (Trans, p. 809).

In the light of these provisions of the order and con-

sidering the specific purposes for which the order was

obtained, let us examine the certificates of the second

series, which are now held by Nowell and Clapp, appel-

lants.

1. Certificate No. 7 was issued to Lynn Canal Naviga-

tion Co. for $50 balance, due on a bill from that com-

pany (Trans, p. 1221). This certificate certainly was

not sold for caslf for the purpose of obtaining funds to

do tunnel and drift work, contemplated by the applica-

tion and order.

2. Certificate No. 8 was issued to Nathaniel Greene

for salary as bookkeeper (Trans, p. 1221). This certi-

ficate certainly was not sold for cash or used for devel-

opment work.

3. Certificate No. 9 was issued for a like purpose as

No. 8, as was also Certificate No. 11 (Trans, p. 1221).

4. Certificate No. 19 was issued to J. H. Cobb, attor-

ney for the receiver, for salary as legal adviser (Trans,

p. 1221). This certificate does not come within the

purview of the application and order and is certainly not
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entitled to claim the benefit of any estoppel. None of

the holders of any of the foregoing certificates relied

upon the order authorizing their issue, nor did the Trust

Company, or any of the bondholders, induce them to

accept the certificates.

The certificates of the first series, represented by the

appellants Nowell and Clapp were issued under the fol-

lowing circumstances

:

5. Certificate No. 182 of the first series was issued to

E. P. Nelson, by endorsing the payment of the sum of

$2190.00 upon Certificate No. 63 (Trans, p. 1217). It

was not issued for cash. Mr. Nelson parted with noth-

ing in securing it, and No. 63, upon which it was based,

was issued to F. D. Nowell for 60% of an indebtedness

claimed to be due from Nowell Brothers to the receiver

(Trans, p. 1209). As a matter of fact, then, the certi-

ficate is based upon an indebtedness, claimed to have

been due prior to the entry of the order authorizing the

first issue. Neither Mr. Nelson nor the Nowell Brothers

parted with anything after the entry of the order author-

izing the issue, nor were they, nor could they have been,

in any way induced to accept the certificate in reliance

upon any act of the bondholders or of the Trust Com-

pany.

6. The next certificate. No. 23, was issued to Louis

Levy (Trans, p. 1204). This certificate was issued No-

vember 8th, 1901, for $84.10, on account of Bemers Bay

orders in Levy's hands. This certificate, therefore, al-



120

so represents indebtedness, incurred by the receiver

prior to the entry of the order, authorizing the first

issue, and, contrary to the order, was not sold for cash;

but was simply issued to one of the persons, to whom the

receiver was indebted at the time he made the applica-

tion for the issuance of certificates.

7. Certificate No. 18 was issued to Emery Valentine

for indebtedness of the receiver prior to the entry of

the order authorizing the first issue (Trans, p. 1203).

It was not sold for cash. It was, like the Levy certifi-

cate, issued for an indebtedness existing, if at all, prior

to the time that any one knew or could have known, that

any portion of the bondholders had subscribed for, or

purchased, any of that issue of certificates. Valentine

parted with no new consideration in order to receive

the certificate, and his position was in no wise changed

by accepting the certificate.

8. Certificate No. 58 (Trans, p. 1203) was issued to

J. P. Jorgenson. It was not sold for cash. It was

merely issued in exchange for a draft which Jorgenson

held. Jorgenson was merely a creditor of the receiver

at the time the order authorizing the issue was entered.

He did not alter his position, nor part with any new con-

sideration; he was a creditor in that amount before any

of the bondholders had subscribed for receiver's certifi-

cates, and in receiving this certificate could not have re-

lied upon their acts, or those of the Trust Company.

He simply received it as an evidence of a prior debt

(Trans, p. 1207).
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9. Certificate No. 146 vras issued in favor of J. P.

Jorgenson (Trans, p. 1215) on account of supplies fur-

nished tlie receiver, and interest on book account. This

certificate is in the same position as the last one, and the

same observations will apply to it.

10. The next certificate held by Nowell and Clapp

(Trans, p. 384) is No. 162, F. C. Hammond, for $75.00,

and was issued in part payment of certificates Nos. 91

and 92 (Trans, p. 1216). Nos. 91 and 92 were issued

to Hammond in part payment of Certificate No. 74

(Trans, p. 1211). No. 74, the real foundation for No.

162, was issued to F. D. Nowell by himself as receiver,

for 60% of an open account of the American Gold

Mining Co. against F. D. Nowell as receiver. The

American Gold Mining Co. did not buy the certificate.

This certificate is in the same condition as those above

mentioned; its acceptance was not, and could not have

been, in any way induced by any acts of the bondholders,

or the Trust Company.

11. The same state of facts exists with reference to

Certificate No. 93, F. C. Hammond, $120.00, now claimed

by Nowell and Clapp (Trans, p. 384; also 1210-11).

12. The next certificate represented by appellants is

No. 179, first series, issued to F. D. Nowell. Certificates

Nos. 179 and 180 were issued in place of No. 106, which

was canceled upon the issuance of these certificates

(Trans, p. 1217). Certificate No. 106 (Trans. 1433) was

apparently issued to Wallace Hackett for services; but

the testimony shows (Trans, p. 1657) that it was in
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reality issued for the use of Thomas S. Xowell; Hackett

never performed any services. This is the certificate

that Judge Brown refused to allow and entered an order

denying the application for its allowance on the ground

that the receiver was not authorized to incur the in-

debtedness (Trans, pp. 1570-4). Surely no estoppel can

arise on account of this certificate.

13. Certificate No. 54 is the next certificate claimed

by appellants Nowell and Clapp (Trans, p. 384). We
find that it was issued to John F. Malony for an old

company debt, claimed to have been due from the Ber-

ners Bay Company to him at the time the receiver was

appointed (Trans, p. 1207). When Mr. Malony received

this certificate, he merely exchanged his old claim there-

for.

14. Certificate No. 56, the next one claimed by Nowell

and Clapp (Trans, p. 384) was issued on November

14th, 1901, to the Alaska Meat Company, for an old

indebtedness (Trans, p. 1207). It was not purchased

for cash, nor did that company part with anything, or

change its position in any way, in reliance upon the acts

of any one. It simply exchanged an account against the

receiver for a certificate of equal amount.

• 15. Certificate No. 140, the next one claimed by ap-

pellants Nowell and Clapp (Trans, p. 384), was issued

to the Alaska Meat Company for $580.25, for an old

indebtedness, claimed to have been due for protest fees,

for interest on a certain Boston draft, and interest on

open account. The certificate was issued June 21st,



123

1902 ; it was not purchased for cash, nor did the Alaska

Meat Company part with any new consideration in ob-

taining it—nor did it change its status in any way to its

detriment (Trans, p. 1214).

16. The next certificate claimed by Nowell and Clapp

(Trans, p. 384) is No. 177, issued to C. M. Summers for

account of F. D. Nowell, evidently for some claim, F. D.

Nowell alleged, he had against himself as receiver. No

cash, or property, passed, for this certificate. There is

no evidence—nor could there be—that the issuance of

this certificate was induced by the action of the bond-

holders or of the Trust Company (Trans, p. 1217).

17. The next certificate (Trans, p. 384) is No. 17,

John G. Held, issued November 8th, 1901, within a few

days after the entry of the order authorizing the first

issue, for claims based on Berners Bay Company orders

(Trans, p. 1203). This certificate was not sold for cash.

It merely constituted a change of the form of indebted-

ness pre-existing against the Berners Bay Company or

the receiver, and its acceptance by Held could not have

been induced by any act of the bondholders or of the

Trust Company.

18. The next certificate is No. 197 (Trans, p. 384),

issued to Willis E. Nowell for $1500.00. This certificate

is based upon No. 25, being issued to displace a portion

of the latter (Trans, p. 1218). No. 25 is one of those

fraudulent certificates issued by the receiver to his

brother for an old company debt, claimed to have been

due in 1897, at the time of the appointment of the re-
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ceiver (Trans, p. 1204). Surely Mr. Willis E. Nowell

could not claim that the action of the bondholders or of

the Trust Company late in 1901, induced him to extend

credit to the Berners Bay Company prior to 1897

!

19. Certificate Xo. 171 issued to ^Villis E. Xowell

for $44.67 is the next certificate, claimed by appellants

Newell and Clapp (Trans, p. 384) and was issued as

replacing Certificate Xo. 64. The latter certificate was

issued to Willis E. Xowell in part payment of an old

claim of Xowell Brothers against the receiver (Trans,

p. 1209). Since this claim of Xowell Brothers was in-

curred prior to the authorization of the first issue, how

can Mr. Xowell claim that the action of any of the

bondholders or of the Trust Company induced him—or

Nowell Brothers—to extend credit to the receiver or to

the old Berners Bay Company?

20. The next certificate claimed by X'owell and Clapp,

appellants, is Xo. 134 (Trans, p. 384) issued to Willis E.

Xowell (Trans, p. 1214) on June 21st, 1902, for interest

on an open account. The certificate was not purchased,

pursuant to the provisions of the application and order

authorizing the first series of certificates. It was simply

taken by Mr. Xowell in lieu of an old credit, extended

by him to the receiver, prior to the time that the Trust

Company, or the bondholders, took any action whatever

with reference to certificates.

21. The next certificate represented by appellants

Nowell and Clapp is X^. 101 (Trans, p. 384), which was

issued to Willis E. Xowell on account of a claim of
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Murpliy-Grant & Co. (Trans. 1212). It was not pur-

chased for cash. It simply displaced a claim, incurred

by the receiver prior to the entry of the order author-

izing the first issue (see also, Trans, pp. 2385-6).

22. The next certificate represented by said Nowell

and Clapp is No. 86 (Trans, p. 384) issued to Willis E.

Nowell for $14.32. This certificate was issued originally

to the West Coast Grocery Co. for an old account against

the receiver, and the name of Willis E. Nowell substi-

tuted therefor (Trans, p. 1211). It was not purchased

for cash. Nothing was parted with on account of its

issuance, and there could have been no reliance upon

any act of the bondholders or of the Trust Company.

23. The next certificate represented by said Nowell

and Clapp is No. 78 (Trans, p. 384) issued on account

of two Berners Bay Company orders taken by Willis E.

Nowell (Trans, p. 1210). It was issued on November

19th, 1901, and could not, therefore, have been issued in

reliance upon any acts of the bondholders, or of the

Trust Company.

24. The next certificate represented by said Nowell

and Clapp is No. 25 (Trans, p. 384), issued for an old

company debt incurred prior to December, 1897, and of

course no estoppel can be based thereon (Trans, p. 1204).

25. The next certificate represented is No. 93 (Trans.

p. 384), issued to F. C. Hammond in part payment for

No. 75, which latter was issued in payment of an open

account with the American Gold Mining Company. This
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certificate was not purchased for cash, and the American

Gold Mining Company parted with nothing to secure its

issuance. It simply changed the form of an indebted-

ness claimed to have been due, prior to November 6th,

1901 (Trans, p. 1210), and consequently no estoppel can

be based upon it.

26. The next certificate represented is No. 135 (Trans,

p. 384) issued to Thomas H. George, being interest on an

open account, running from January 1, 1896, to Novem-

ber 6th, 1901 (Trans, p. 1214). No estoppel can be

predicated upon this certificate.

27. The last certificate of the first series represented

by appellants Nowell and Clapp is No. 66 (Trans, p. 384)

issued to T. H. George on open account, on November

6th, 1901 (Trans, p. 1209) for an indebtedness, con-

tracted long prior to the authorization of the first issue

of certificates. No estoppel with reference to acts of

the Trust Company or the bondholders, can be predi-

cated upon this certificate.

The remaining certificates, represented by appellants

Nowell and Clapp, were all issued under the McDonald

contract (Trans, p. 383). This contract provided no

priority for the certificates issued under it (Trans,

pp. 629 & 2600). Besides, the contract was not fulfilled

according to its terms (Trans, pp. 844, 446).

From the foregoing facts it appears that the certifi-

cates, represented by the appellants Nowell and Clapp

may be grouped into two classes: (a) the MacDonald
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certificates, issued under a contract which gave no prior-

ity to the certificates to be issued thereunder, (b) cer-

tificates issued for old debts incurred prior to the entry

of the order authorizing the first issue, and prior to the

time that the subscribing bondholders had anything to

do with certificates.

Under these circumstances, we submit, no estoppel can

be predicated upon the facts stated by counsel for ap-

pellants, Nowell and Clapp, who come in at the end of

this litigation, in possession of receiver's certificates,

issued partly for old debts and partly under a contract

which provided no priority for the certificates. The

facts claimed by counsel to constitute an estoppel could

in no event apply to the benefit of the appellants Nowell

and Clapp.

In the case of the International Trust Co. v. United

Coal Co., 60 Pac. 621, which is one of the leading cases

upon the question of the power of a Court to subordi-

nate the lien of a mortgage to the lien of receiver's cer-

tificates, where the property in the hands of the receiver

is not of a quasi public character, the Court said

(p. 627)

:

*'It is said by counsel that the trust company and
some of the bondholders not only knew that a re-

ceiver had been appointed in the bank suit, but that

he was conducting the business of the United Coal
Company in the ordinary way, and made no objec-

tion to it, and that, therefore, in the absence of an
objection, or upon the failure of a trustee to bring

a suit to foreclose the mortgage, it and its cestuis

que trustent must now be held estopped to question

the order of the court which subordinated their lien
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to that of innocent parties who advanced money,
performed labor, and furnished supplies npon the

faith of the acquiescence by the representative of

the bondholders in the receivership proceedings.

To this we reply that there is no evidence at all

that the holders of these certificates ivere in any
way mislead by, or were influenced to act upon, the

conduct of the bondholders or their trustee. They
were charged with notice of the mortgage, because

it was recorded long before the receiver was ap-

pointed. They also were advised that all indebted-

ness incurred by Brooks, which comprised the larger

part noiv in controversy as having been contracted

by Bishop, and is really the same debt in a new
form, was incurred under an order of the court

which specifically made it inferior to the lien of the

mortgage. The fact that subsequently the certifi-

cates issued by Bishop were made superior to the

mortgage lien in no wise affects the question now
before us; and, when it is considered that the court

reserved to itself the right to determine the rank of

the liens in the final decree, it cannot be said that

certificate holders relied upon acquiescence or con-

sent of prior lienholders, or that the appellant, as

the representative of the bondholders, is either

estopped, or had acquiesced in, or has been negli-

gent in asserting their right and protesting against,

the subordination of the mortgage lien, particularly

when it promptly objected to the action of the trial

court, and has diligently prosecuted an appeal from
its judgment. It was not incumbent upon the mort-
gagee to foreclose the mortgage at any particidar

time. It might select the forum and the time for

that purpose, and merely because it took no active

steps to intervene in the suit of the unsecured
creditor, ivhen considered in the light of the char-

acter of that suit, should not operate to displace its

prior vested right. Indeed, the bondholders had a
right to suppose, and nothing occurred to make
them think otherwise, that the expenses of the re-
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ceivership were to be paid out of the profits of the

business, and the first order of the court confirmed
them in this supposition, and whenever there was
an occasion, either in response to a notice to appear
and answer to a petition of the receivers, or in

private conversation, they all objected to any action

that in any wise impaired their prior lien. It may
be, and is, unfortunate that the holders of these

certificates are to lose their money, because it is

conceded that there was realized at the foreclosure

sale much less than the amount of the bonds ; but

so, also, would it be a greater hardship upon, and
a flagrant injustice to, the persons who advanced
their money to the company, the common debtor,

and prudently took a prior lien upon its property,

to have their rights subordinated to obligations sub-

sequently incurred in carrying on the business of

the company by receivers who were appointed to

manage the property so as to get something for

junior creditors.

"It is said, moreover,—and authorities are cited

to that effect,—that a trustee of a mortgage repre-

sents the bondholders, and, even though the latter

are not actually parties to a suit, what binds the

trustee binds the bondholders. We have no dis-

position to question this doctrine, when fairly ap-

plied, but it is wholly foreign to the facts in this

case. In a suit brought by the trustee of a mort-

gage to foreclose the same, or when he was in court

as a party defending the validity of bonds, or pro-

tecting the interests of his benoi^ciaries, or when his

action is within the scope of the power as defined by
the instrument creating the trust rehitlon, the doc-

trine is applicable. We do not think that in the bank
suit the trustee could have bound the bondholders

by any action which it took. A case quite in point is

Farmers Loan & Trust Co. vs. Centralia & C. R. Co.

(37 C. C. A., 528) 96 Fed., 636." (Italics ours.)
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It is clear from the foregoing language that the sim-

ple exchange for certificates of an indebtedness, existing

prior to the acts, which it is claimed constitute the

estoppel, and prior to the entry of the orders author-

izing the issue of certificates, will not place the holder

of the certificates so exchanged in such a position that

he can claim the benefit of an estoppel; such a holder

has not parted with a new consideration for the cer-

tificates, in reliance upon the acts giving rise to the

estoppel. It is a well-established rule of law that the

person alleging an estoppel must prove a state of facts,

by a preponderance of the evidence, from which the

Court must find that the acts of the party, against whom

the estopjDel is claimed, were such that the party ag-

grieved not only might have, but did rely upon them.

In this case, however, all the certificates were either

issued or subscribed for on or prior to the 15th day of

May, 1904, when the MacDonald contract was approved;

consequently, the only data which the certificate holders

could examine with reference to the validity of their

certificates, were the records and files in the cause of

Decker Brothers v. Berners Bay Mining & Milling Com-

pany on and prior to that date. Up to that time there

was absolutely nothing other than ex parte statements,

that would identify any of the bondholders with any

certificate subscriptions, nor was there at that time any

statement, waiver, or release, either in the records and

files of the District Court, or on the books of the re-

corder's office, which could lead any certificate holder

to believe that the bondholders had waived their prior-
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ity under tlie mortgage lien. This is illustrated by the

construction placed upon that record by this Court, in

its former opinion in 152 Fed. 78.

In this connection we call the attention of this Court

to the general rule ujDon this subject, as stated in Cyc,

Vol. 16, pages 734 to 740. So as not to further prolong

this brief, which, from the necessity of the case, is of

considerable volume, we merely make a quotation of the

general rule, without any citation of any of the hun-

dreds of authorities which support it and which are col-

lected on the pages of the Cyc. to which reference is

made. The rule is stated as follows:

"It is an essential element of equitable estoppel

that the person invoking it has been influenced by
and relied on the representations or conduct of the

person sought to be estopped, but in all cases the

representation or conduct must of itself have been
sufficient to warrant the action of the party setting

up the estoppel, and if not withstanding such repre-

sentation or conduct he was still obliged to inquire

for the existence of other facts and to rely upoQ
them also to sustain the course of action adopted,

he cannot claim that the conduct of the other party

was the cause of his action and no estoppel will

arise.

''As a corollary to the proposition that the party

setting up an estoppel must have acted in reliance

upon the conduct or representations of the party

sought to be estopped, it is as a general rule essen-

tial that the former should not only have been des-

titute of knowledge of the real facts as to the matter

in controversy, but should have also been without

convenient or ready means of acquiring such knowl-

edge. A public record is an available means of in-

formation as to questions of title, and one who does
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not take advantage of it cannot claim an estoppel

against one who merely fails to furnisli such infor-

mation. '

'

See, also, Pomeroij's Eq. Juris. (Second Ed.),Vol. IV,

pp. 812, 813.

It is further to be noted that "A mutual mistake as

" to the law, the facts being known to all the parties,

*' is no ground for an estoppel in pais" (16 Cvc. 734;

also cases Brian v. Bonvillain, 35 So. 632 ; Gjerstadengen

V. Van Duzen, 76 N. W. 233).

In conclusion upon this subject, we call attention to

the finding of the Court below, that none of the cer-

tificates in this case were taken in reliance upon any acts

of the Trust Company or of the bondholders. This

finding is unquestionably supported by the evidence.

In view of the rule, also, that a Court of equity has no

power to impair the prior lien of a mortgage of a cor-

poration not quasi public, given to secure the payment

of bonds, by ordering the issuance of receiver's certifi-

cates, without the consent of all of the bondholders, how

could any reasonable man be said, in good faith, to have

relied upon the records and files in the Decker Bros,

case, on or before the 15th day of May, 1904, in the

purchase of certificates, believing that the mortgage lien

had been waived?

In the recent case of Tliorndyhe v. Alaska Persever-

ance Mining Co., 164 Fed. 657, this Court said with re-

spect to the findings of the trial Court in an equity case

(p. 665)

:
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''Whatever conflict there is in the evidence was
resolved against the plaintiffs by the judge of the

court below, whose findings are in cases like the

present always to be taken as 'presumptively cor-

rect, and unless an obvious error has intervened in

the application of the law, or some serious or im-

portant mistake has been made in the consideration

of the evidence, the findings should not be dis-

turbed.' North American Exploration Co. v. Adams,
104 Fed. 404, 45 C. C. A. 185; Tilghman v. Proctor,

125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Kim-
berly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L.

Ed. 764; Furrer v. Ferris, 145 U. S. 134, 12 Sup.

Ct. 821, 36 L. Ed. 649. So far from finding any

such mistake in the present case, we are of the

opinion that the evidence clearly justified the find-

ings made by the court below."
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Conclusion.

In conclusion, we submit, no evidence has been ad-

duced in the lower Court, upon the trial of this cause,

to justify any change, or modification, of the rule of law,

with reference to the priority of the mortgage lien over

that of the certificates, laid down by this Court on the

former appeal herein (152 Fed., 178). The decree in

this cause in all its particulars is further supported by

the cases of Farmers Loan S Trust Co. v. Centralia

S C. R. Co., 96 Fed., 636; International Trust Co. v.

Coal Co., 60 Pac, 621; Belknap Savings Bank v. Lamar

Land & Canal Co., 64 Pac, 215; Dalliba v. Riggs, 82

Pac, 107; Investment Cory. v. Hospital, 64 Pac, 644 and

67 Pac 194; Farmers Loan & Trust Co. v. Grape Creek

Coal Co., 50 Fed., 481, and Fidelity, &c. Co. v. Roanoke

Iron Co., 68 Fed., 623, all of which are practically on all

fours with the case at bar.

Briefly stated, the decree of the Court below should

be affirmed for the following reasons:

First. The District Court of Alaska had no power

to continue the receivership or to issue any certificates

whatever after the payment of the plaintiff's claim in

Decker Bros. v. Berners Bag Mining & Milling Company,

the only jurisdiction left in that Court thereafter being

to settle up the affairs of the receivership as it then

stood.

Second. A Court of equity has no power to enter

an order authorizing the issuance of receiver's certifi-

cates giving them priority or preference over a mort-
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gage lien, securing negotiable bonds, without the consent

of all of the hondholders.

Third. The mere purchase of receiver's certificates

hy a portion of the hondholders is not a waiver of the

mortgage lien, either as to other purchasers of such cer-

tificates, or as to the purchasing bondholders themselves,

and such purchases cannot, as a matter of law, be con-

strued by other intending purchasers of certificates as a

waiver of the mortgage lien.

Fourth. Appellants here are in no position, either

from a legal, or equitable standpoint, to claim that the

Trust Company, or any of the bondholders are estopped

from insisting on the priority of their mortgage lien,

over the certificates represented by appellants,' because

the certificates so held by them as shown by the evidence

were, in the main issued, in violation of the provisions

of the orders of authorization, to persons who did not

and could not have relied upon the acts of the Trust

Company, or of the bondholders, as an inducement to

take them, and were purchased by appellants shortly

before this appeal with a full knowledge of all the cir-

cumstances.

Fifth. The receiver, F. D. Nowell, has been guilty

of fraud, extravagance, and mismanagement in the con-

duct of the receivership, and is not entitled to compensa-

tion as against the mortgagee, who was not a party to

the action in which he assumed, at his own peril, to pro-

ceed with the administration of the estate.
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Sixth. None of the evidence offered by appellants in

tlie Court below was excluded, and the decree of the

lower Court was correct in finding the priority in favor

of the Trust Company, whether the bondholders were

parties to the action or not.

Seventh. The motion to set aside and reopen the de-

cree, made two months after the entry of the decree,

was too late and without a showing of that merit, neces-

sary to entitle the appellants to the relief sought.

Eighth. None of the members of the Nowell family,

or their assignees, George M. Nowell and Gilmer Clapp,

are entitled to claim anything as against the mortgagee

by reason of their agreement of February 26th, 1903,

wherein the Nowells covenanted to pay off the receiv-

er's indebtedness.

Respectfully submitted,

L. P. Shacklefoed,

T. R. Lyons,

John J. Boyce,

E. S. PiLLSBURY,

Alfeed Suteo,

Attorneys for Appellee International Trust

Company.
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certificates issued in this action, and for compensation



of the receiver, over the indebtedness on the mortgage,

held by this appellee. The International Trust Com-

pany. The Court below decided that the proceeds from

the sale of the mortgaged jDremises were to be applied,

first, to the pajTtient of the compensation of the receiv-

ers and of their attorneys from the time that this appel-

lee became a party to the litigation, that is to say, from

February 21, 1906, to July 2, 1907, the date of the de-

cree; second, to the payment of the mortgage indebted-

ness; third, to the pajnnent of the receiver's certificates,

and fourth, to the payment of the receiver's compensa-

tion from February 12, 1898, the day of his appointment,

to February 21, 1906. From that decree George M.

Newell and Gilmer Clapp, as purchasers, or assignees, of

certain of the receiver's certificates, and of the claim of

the receiver for compensation, prosecute this appeal.

The Berners Bay Mining and Milling Company, the

Northern Belle Gold Mining Company, the Seward

Gold Mining Company and the Opliir Gold Mining Com-

pany, F. D. Nowell, Willis E. Xowell and Thomas S.

Nowell also appear as appellants. The evidence shows,

however, that the claims of F. D. Nowell and Willis E.

Nowell have been assigned to the appellant, George M.

Nowell (Trans, pp. 371, 2319-2383; Finding 50, Trans,

pp. 484-487). It is also conceded by counsel for appel-

lants (see brief of Malony & Cobb, p. 138) that the

value of the properties is insufficient to pay the claims

against the receiver and against the four above-named

companies. As a matter of fact, therefore, the only



real parties in interest on this appeal are George M.

Nowell and Gilmer Clapp.

The trial of this cause was commenced on April 11,

1907, and continued thereafter for about ten days. On

April 27, 1907, the Court below filed its opinion in writ-

ing (Trans, p. 2609).

In its opinion the Court said that it would cover mat-

ters not noticed therein, in its findings and decree

(Trans, p. 2608). The findings and decree were signed

on July 2, 1907 (Trans, p. 492). The record is very

long, and the case involves many complicated details.

The findings and decree were entered after an elaborate

discussion of the points in the case, had subsequent to

the rendition of the opinion. So that the findings more

correctly state the ultimate conclusions reached by the

trial Judge, than does the opinion.

The parties, opposing in the trial Court the conten-

tions of the International Trust Company, for the

priority of the mortgage indebtedness over the receiv-

er's indebtedness, were: J. C. McBride, receiver of the

Berners Bay Mining and Milling Company, who had

been appointed such after the removal of the prior re-

ceiver, F. D. Nowell; the appellant George M. Nowell,

assignee of a number of claims against the receiver,

previously held by F. D. Nowell, Willis E. Nowell,

Thomas S. Nowell, and Joseph McDonald; and Messrs.

Corning, Gillespie and Fairchild, a reorganization com-

mittee holding $151,000 of the receiver's certificates.



The parties attacking, in this Court, the decree in

favor of this appellee are, as before stated, only George

M. Nowell and Gilmer Clapp, who are purchasers of a

portion of the receiver's certificates and of his claim

for compensation. No appeal has been taken either by

the receiver, representing the receiver's certificate hold-

ers as a class, nor by Corning, Gillespie and Fairchild,

who represented three-fifths of the receiver's certifi-

cates. The year within which an appeal may be taken

expired on the 2nd day of July, 1908.



Statement of the Case.

THE PLEADINGS.

On July 1, 1896, the Berners Bay Mining and Milling

Company executed its mortgage to this appellee to se-

cure the payment of 500 bonds each for the sum of

$1,000. The mortgage was authorized at a stockholders'

meeting of the Berners Bay Company held on June

24th, 1896. Wliat occurred at that meeting, with refer-

ence to the execution of the mortgage, and with refer-

ence to a number of other matters, which are more or

less involved in the decree of the lower Court, is fully

stated by this Court, in its opinion in the case of Nowell

V. McBrkle, etc., 162 Fed. 432. It is further to be

noticed that in the case of International Trust Co. v.

Berners Bay M. S M. Co., 152 Fed. 78, the general rules

of law applicable to this case are laid down.

On December 15th, 1897, Decker Brothers brought

suit against the Berners Bay Company, and the North-

ern Belle, Ophir, and Seward companies, for goods,

wares and merchandise sold and delivered by them to

those companies, and in that suit they asked for the

appointment of a receiver (Trans, p. 53). The defects

in their complaint in that action, so far as the power of

the Court to appoint a receiver in that suit is concerned,

are fully discussed by this Court in the case of Inter-

national Trust Co. V. Berners Bay Co., supra, and by the

lower Court in its opinion (Trans, pp. 2580 to 2582).

Service of a copy of the summons and complaint was

made on Willis E. Nowell, one of appellants herein, as
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Superintendent of the Berners Bay Company, on the

day the suit was begun (Trans, p. 2581), and on the

same day the Court appointed E. F. Cassel receiver of

the properties of the defendant corporations (Trans,

p. 2582). A cop}' of the original complaint will be

found in the record (Trans, p. 53).

On February 7th, 1898, a number of creditors of the

defendant companies joined in a petition worded as

follows

:

" * * * do petition, ask, and request of this

" Honorable Court and the Judge thereof to dissolve

** and set aside the order heretofore made in the above

^' entitled cause icherein E. F. Cassel was appointed

" receiver, and didy qualified and is now acting as re-

'* ceiver of said companies, and restore the property to

" its oicners, and in case that said receivership cannot

*' be set aside in the judgment of your Honor, we

" hereby petition and request this Honorable Court to

" appoint F. D. Notvell as receiver/' (The italics are

ours.)

Among the signatures to this petition is the follow-

ing:

"Bondholders, Eastern Creditors as per telegram,

" and F. D., W. E., and Nowell Brothers, $332,500.00."

The telegram referred to does not appear in the rec-

ord, nor is there any actual signature, by any one claim-

ing to represent the parties enumerated in that portion

of the petition (Trans, pp. 754 to 759).



It is also claimed that Henry Endicott, William Endi-

cott, Wallace Hackett, Aaron Hobart, and C. H. Saw-

yer presented their petitions joining in this request

(Trans, pp. 647-651). However, the testimony of Mr.

Malony, the attorney for the defendant companies,

shows that these so-called petitions were never filed at

the time the Court acted upon the application to ap-

point F. D. Nowell (Trans, pp. 1262 and 1265).

Although a number of receiver's reports, petitions

and ex parte orders were entered in the meantime, no

further pleadings between the parties to the action

were filed therein, until the 9th day of December, 1905,

some eight years after the filing of the original com-

plaint, when the defendant Berners Bay Co. filed an

answer to the original complaint of Decker Brothers

(Trans, pp. Ill to 115).

This answer alleged that the claim of the plain-

tiffs in that suit had been fully paid and discharged;

the execution of the mortgage for $500,000.00 by the

Berners Bay Company to the International Trust Com-

pany as trustee; that all of the bonds under the mort-

gage had been sold in the open market, and were valid,

outstanding debts of the companies; that the defend-

ants Ophir, Seward, and Northern Belle companies pur-

chased a portion of the properties covered by the mort-

gage, subsequent to the date of the execution of the

same; that no portion of the principal or interest upon

the mortgage has been paid, and that since the appoint-

ment of the receiver, the receiver '

' acting at the instance

" of the bondholders of said bonds, had obtained orders
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" of the Court under and pursuant to wliicli he had bor-

" rowed large sums of money on receiver's certificates,

" and otherwise incurred indebtedness in the adminis-

" tration of the estate and the betterment of said prop-

*' erties, which indebtedness, under the orders of the

" Court authorizing the same and in equity is a pri-

" mary lien against said properties for the payment of

'^ the same, superior and prior to the bonded indehted-

" ness". The prayer asks that the International Trust

Company may be made a party defendant to the origi-

nal suit of Decker Brothers against the defendant com-

panies, that the Court decree a sale of the properties

and the conversion of the same into cash, that the pro-

ceeds be applied to the payment of said indebtedness

according to the rank and priority of the respective

claims, and that the affairs of the defendants be wound

up and the suit closed (Trans, p. 111).

On the 11th day of December, 1905, the Court entered

an order making the International Trust Company a

party to the action, and likewise ordered service of

summons to be made by publication (Trans, p. 141).

On March 5th, 1906, the International Trust Com-

pany answered the cross-complaint before described,

admitting that the claim of Decker Brothers had been

paid in full; denying the allegation with reference to

the creation and priority of the receiver's indebtedness,

alleging that at no time had the Trust Company con-

sented to, acquiesced in, approved or ratified any action

of the receiver in borrowing money or incurring such

indebtedness, setting up the mortgage deed of trust, and



9

praying that the same be adjudged a valid and subsist-

ing first lien upon the properties (Trans, pp. 142 to

220).

Being of the opinion, however, that the Court had lost

jurisdiction of the proceedings in the Decker suit, he-

cause the plaintiffs therein had been paid in full, the

Trust Company sought and obtained leave to commence

an independent action, for the foreclosure of its mort-

gage as a prior lien upon the properties in the hands

of the receiver. It accordingly commenced such an ac-

tion on the 13th day of March, 1906. This suit was

numbered 536-A on the docket of the District Court

(Trans, pp. 291 et seq.). In this action there were the

same parties and the same issues with reference to the

priority of the lien of the mortgage over that of the

receiver's certificates and other indebtedness. In order

to obviate the necessity of determining the jurisdiction

of the Court to proceed in the Decker Brothers cause,

before hearing all of the evidence in the case, the lower

Court, on the 11th day of April, 1907, consolidated both

of said causes (Trans, p. 289).

For the purpose of clearing title, and of disposing of

all questions which might become involved, there were

added as parties defendant to the consolidated cause,

Thomas S. Nowell, Willis E. Nowell, Frederick D.

Nowell individually, Frederick D. Nowell as receiver,

Nowell Mining and Milling Company, and Alaska Nowell

Gold Mining Company (Trans, p. 290).

On the 13th day of March, 1905, an order of sale was

entered by the lower Court directing the property to
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be sold before the trial of these issiies. This order was

made upon the application of the receiver, F. D. Nowell,

and of the defendant companies, acting through Thomas

S. Nowell, father of the receiver. From this order an

appeal was taken to this Court, which reversed the order

of the Court below. (See Int. Trust Co. v. Ber}iers Bay

M. £ M. Co., 152 Fed. 78, supra).

After the appearance of the International Trust Com-

pany, and on the 27th day of September, 1906, upon the

application of the International Trust Company, F. D.

Nowell was removed as receiver (Trans, pp. 1186 to

1488). This order of removal contained a recital that

the Trust Company would contest any finding as to the

honest administration of the receivership by F. D.

Nowell (Trans, p. 1488).

On October 2nd, 1906, J. C. McBride was appointed

receiver to succeed F. D. Nowell, and also TV. B. Hog-

gatt, who had been appointed co-receiver with Nowell in

January, 1906, and who resigned as such co-receiver

(Trans, p. 1493).

"W. B. Hoggatt had been specially appointed co-

receiver with F. D. Nowell for the purpose of conduct-

ing the litigation in the case of Noicell, etc., v. McBride,

etc., supra, for the reason that Nowell, as such receiver,

could not be trusted to fairly conduct such litigation

against his father, Thomas S. Nowell (Trans, p. 2439).

After the consolidation of the original receivership

suit with the original foreclosure suit of this appellee,

and on the 11th day of April, 1907, the receiver, John C.
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McBride, filed his answer to the pleadings of this appel-

lee in each of said actions (Trans, pp. 348 to 359), ten-

dering the same issue as those originally tendered by

the pleadings of the Berners Bay Mining and Milling

Company, and the former receiver, F. D. Nowell, to-wit

:

The issue as to the priority between the mortgage lien

and that of the receiver's certificates and of his claim

for compensation.

It is to be noted that in all the pleadings, filed in

response to the complaint in foreclosure of the Trust

Company, the allegations are substantially the same,

and are in the following form:

" The bondholders of the said four corporations

" defendant in Cause No. 603, with the knowledge

'' and consent of the International Trust Co. and, as

'' your receiver is advised and therefore charges, in-

" duced your receiver to petition the Court for leave

'^ to borrow on receiver's certificates * * * and said

'' bondholders purchased a large amount of said cer-

*' tificates, and in all respects ratified, confirmed, and

*' acquiesced in said orders" (Trans, p. 354).

It is also to be noted that in none of the pleadings of

the appellants, or of any of those associated with them

in the trial of the cause below, is there any specific

attack made upon any specific bonds; but the allega-

tions are simply that the bondholders induced, acqui-

esced in, ratified, etc., the issuance of receiver's certifi-

cates (Trans, pp. 354, 111, 241, 220, 229, 335).

On the 11th day of April, 1907, George M. Nowell and

Gilmer Clapp (appellants here) having intervened in
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tlie consolidated cause, by leave of the Court, as holders

of receiver's certificates, filed their amended petition

of intervention, and the cause went to trial. In their

petition of intervention they set up that they are the

owners of the certificates known as the third issue,

amounting to $33,627.24; also the owners of certain

certificates of the second issue in the sum of $9,648.00;

also the owners of certificates of the first issue in the

sum of $18,178.00 (Trans, pp. 382 to 384), and further

that they are the owners, by assignment from F. D.

Nowell, of the latter 's claim for salary and services,

amounting to $48,511.49, of the claim of J. H. Cobb for

services as attorney for the said Nowell as receiver,

amounting to $4,500.00, of the claim of Willis E. Nowell

for services, in the sum of $3,000.00, and of other

claims for receiver's expenses, amounting to $2,059.65;

they allege, further, that "with the knowledge, consent,

" and assistance of the bondholders the receiver issued

" and marketed such certificates" (Trans, p. 378); but

they make no specific attack upon any particular bonds

or bondholders in this respect. They also allege (Trans,

p. 380) that one Wallace Hackett

"On or about the 13th day of June, 1904, executed

" and delivered a consent and ratification in behalf of

" all of the bondholders, waiving all objection to the

" orders of the Court theretofore made authorizing the

" issuance of receiver's certificates."

They prayed (Trans, p. 385) that the expenses of the

receiver incurred in the administration of the receiver-

ship be declared a prior and paramount lien upon the
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property, and that the indebtedness of the receiver,

incurred in borrowing money for the purpose of de-

veloping and improving the properties, be declared a

second lien, and that the mortgage deed of trust be de-

clared inferior to the receiver's indebtedness above de-

scribed.

On the 6tli day of April, 1906, Corning, Gillespie and

Fairchild filed their intervening petition, alleging that

they were the owners and holders of $151,000.00 of re-

ceiver's certificates ($146,000.00 of the first issue and

$5,000.00 of the second issue), and setting forth the

orders under which the first issue of certificates was

made. They also alleged that the property, described

in the order authorizing the first issue, was thereby

pledged to the payment of that issue, and that the other

issues were made ex parte and without the consent of

the holders of the previous issue and in derogation of

the obligations thereof. And they pray that the first

issue be declared a lien prior and paramount to the

lien of the second and third issues.

The said Corning, Gillespie and Fairchild did not dis-

pute the question of priority hetiveen the certificates and

the mortgage, but simply submitted to the decision of

the Court upon that matter.

This intervening petition was omitted from the record

on this appeal; but the answer of the receiver thereto

appears in the record (Trans, p. 359), and indicates the

general nature and purport of the petition.
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The cause went to trial as before stated, on the 11th

day of April, 1907, and the trial consumed a number of

days (Trans, p. 399).

On the 27th day of April, 1907, the opinion of the

lower Court in the consolidated cause was rendered

and appears in the record (Trans, pp. 2580 et seq.).

Findings and decree were entered thereafter on the

2nd day of July, 1907 (Trans, p. 399). All of the ma-

terial facts important to the discussion and considera-

tion of this appeal are incorporated in the findings of

the Court below, and are, in brief, as follows:

THE FACTS.

The International Trust Company is a coiTooration

organized under the laws of the State of Massachusetts.

The Seward, Ophir, Northern Belle, Nowell Mining and

Milling Company are Maine corporations, and the

Alaska-Nowell Gold Mining Company is an Alaska cor-

poration (Trans, p. 402).

The Berners Bay Mining and Milling Company is a

Maine cor]3oration, and was on the 1st day of July,

1896, the owner of certain properties, described in a

mortgage from that coriDoration to the International

Trust Company, executed on the 1st day of July, 1896,

to secure the payment of five hundred bonds of the par

value of $1,000 each.

This mortgage was recorded on the 10th day of July,

1896, with the District Recorder at Juneau, Alaska

(Trans, p. 430).
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Each of the 500 bonds described in the mortgage was

issued and sold in the open market, and the Beruers Bay

Company received the proceeds thereof.

On the 1st day of November, 1897, the Berners Bay

Company conveyed all the properties described in the

mortgage to the Seward, Northern Belle and Ophir

companies.

On the 15th day of December, 1897, Decker Brothers

brought suit against the Berners Bay, Seward, Ophir

and Northern Belle companies for $154.65 for goods,

wares and merchandise (see complaint. Trans, p. 53).

On the 15th day of December, 1897, the day on which

the action was commenced, one E, F. Cassel was, in that

action, appointed receiver of the defendant companies.

On the 11th day of February, 1898, F. D. Nowell, act-

ing as suioerintendent and manager of the companies,

paid Decker Brothers in full for all demands held by

them and sued upon in their action (Trans, p. Ill; testi-

mony of F. D. Nowell Trans, pp. 1711 to 1714; also F. D.

Nowell 's report as receiver. Trans, pp. 1289 and 1290).

On the next day, February 12th, 1898, E. F. Cassel

resigned as receiver, and F. D. Nowell was appointed

receiver in his place.

Nowell thereupon took charge of the properties of

the defendant companies, and engaged in the develop-

ment and exploitation thereof as a mining enterprise.

The operation of the properties was at all times a finan-

cial failure (Trans, p. 1605, and the various reports of

Nowell as receiver, showing vast accumulation of re-
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ceiver's indebtedness unpaid). Prior to October 29th,

1901, Nowell made application to issue receiver's cer-

tificates (Trans, pp. 774, 778, 783).

Leave for the issuance of all of the certificates was

granted upon ex parte applications of the receiver, with-

out the appearance in Court of, or notice to, the Trust

Company or any other party in interest (Trans, pp.

774, 778, 783, 575, 717 and 721). The testimony of Gra-

ham, president of the Trust Company (Trans, p. 879)

shows that he had no knowledge whatever of such cer-

tificates until 1903, and that he had no knowledge

whatever that the same were, or were purported to

be made, paramount to the lien of the mortgage un-

til 1905. Evidence of the consent, or knowledge, of

specific bondholders upon this subject was not ad-

duced before the lower Court, for the reason that none

of the bonds were attacked specifically in the pleadings,

the attack being a general one against the lien of the

mortgage. All of these receiver's certificates were ab-

sorbed, retired and canceled by issuance of the cer-

tificates referred to as certificates of the first issue

(see order for retiring previous certificates and au-

thorizing what is described as the first issue. Trans,

p. 729).

In the early part of the year 1898 Thomas S. Nowell

collected in the east and forwarded to F. D. Nowell, re-

ceiver, a sufficient sum of money to pay all the indebted-

ness of the four companies, with instructions to pay the

indebtedness, but the receiver, instead of paying the

indebtedness and procuring his discharge as receiver,
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entered into an agreement with one Nathaniel Greene,

one Thomas George, his brother Wilhs E. Nowell, and

John F. Malony, attorney for the defendant companies,

that he should use the funds received by him for the

purpose of continuing the receivership, instead of ap-

plying the same to the payment of the indebtedness,

owing from the companies to Greene, George, Malony

and Willis E. Nowell (Trans, pp. 1663 to 1665).

On the 29th day of October, 1901, M. C. Brown, Judge

of said Court, entered an order authorizing F. D.

Nowell to borrow $190,000.00 and issue receiver's cer-

tificates therefor, to pay off the present indebtedness of

the receiver, and to make up deficiencies that might

arise in developing and operating the Kensington mine

and mill; the certificates to be payable in two years and

to bear interest at not to exceed 8% per annum. The

order further provided that the certificates were to be

a first lien upon the mines, mining claims, etc., and

properties of every kind of the defendant companies,

prior to all mortgages, trust deeds or other indebtedness.

The order was procured by Nowell ex parte and with-

out notice to the Trust Company, and without notice to,

or appearance by, any other party in interest (Trans,

pp. 729, 804, 879).

In this connection it should be said that seven out of

forty bondholders, holding 86 out of 500 bonds, pur-

chased $92,000.00 of these certificates and paid cash

therefor. (Trans, pp. 540-1; also 1202 to 1212). Ten

thousand dollars cash was also advanced by the Mines

Securities Company for certificates. These were all of
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the certificates that were actually sold for cash, pur-

suant to the terms of the order. The other certificates

were issued for an indebtedness incurred by the receiver

and the old companies, prior to the entry of the order

authorizing the issue of the certificates (Trans, pp.

1202 to 1212). Of the remaining $88,000.00 of certifi-

cates the Nowells issued to themselves $21,796.00 for

debts, claimed to have been due from the old companies

to them at the time of the appointment of the receiver,

and $31,491.00 of certificates for indebtedness alleged

to have been incurred in their favor during the admin-

istration of F. D. Xowell as receiver, and prior to the

entry of the order, authorizing the issues; and besides

this, paid themselves out of the cash advanced by the

bondholders the sum of $14,408.31 ! Out of this issue

the Nowells received in cash and certificates all told,

$67,696.66, lea\^ng a comparatively small amount of the

remaining $88,000.00 of the issue for other parties who

might be entitled thereto (Trans, pp. 540-1; also 1202

to 1212). The attention of the Court is at this time

also called to the fact that it appears from the record

that the $10,000.00 of Mines Securities certificates are

not appealing and have never claimed any priority for

interveners Corning, Gillespie and Fairchild, who are

not held by any of the appellants, but are held by the

those certificates (Trans, pp. 484 to 486).

Xone of the details here noticed were mentioned by

the trial Court in its findings, for the reason that the

Court was of the opinion that the mere purchase of cer-

tificates hy a portion of the bondholders would not sub-
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ordinate the lien of the mortgage to that of the certifi'

cates, and besides that, it refused to consider the fact

of purchase, because no specific attack had been made

upon the bonds in the pleadings (Trans, p. 2604). Nor

is any reference made to tliese facts in the findings for

the further reason that the Court had found (Trans,

p. 447) that F. D. Nowell, Willis E. Nowell and Thomas

S. Nowell had, on the 26th day of February, 1903,

agreed with the bondholders to provide for the payment

of all receiver's certificates of indebtedness, and that

they had failed to do this (Trans, pp. 458, 459).

On the 21st day of November, 1902, after the $190,-

000.00 of certificates had been issued, the Court en-

tered a further order authorizing F. D. Nowell to issue

what is known as the second series of certificates, to

the amount of $60,000. That order contained substan-

tially the same clauses, as the order authorizing the

First Issue, and $34,173.59 of certificates were issued

under the order. This order was procured by F. D.

Nowell ex parte without notice to, or appearance by,

the Trust Company, and without notice to, or appear-

ance by, any other of the parties in interest (Trans, pp.

740, 810, 879).

On the 13th day of May, 1904, F. D. Nowell, acting

as attorney in fact for the companies defendant in

cause No. 603, and as receiver, entered into a certain

contract giving one Joseph MacDonald an option to pur-

chase the properties in his hands as receiver. The con-

tract provided that MacDonald should do certain work

in the mines, and that the receiver was to issue certifi-
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cates to MacDonald for the actual cost of such work

(Trans, p. 441) ; but no provision ivas made that such

certificates should be prior to any mortgage lien or other

indebtedness of the receiver. The contract further pro-

vided that if MacDonald should elect to purchase the

properties under said option he should pay (1) all of

the indebtedness of the receiver, F. D. Nowell (Trans,

p. 442) ; (2) $50,000 to F. D. Nowell personally; and (3)

that he should erect a plant upon the properties of speci-

fied capacity (Trans, p. 442), and that thereby the said

Joseph MacDonald should be entitled to a 56/100 inter-

est in a corporation to be organized, to hold the prop-

erties.

On the 13th day of May, 1904, the Court entered an

order approving the said contract; this order was pro-

cured ex parte and without notice to or appearance by

the Trust Company or other party in interest (Trans,

pp. 445, 640-643, 879).

MacDonald entered upon the prosecution of the said

contract before June 1st, 1904 (Trans. 1633-4), but

failed to do all the work agreed upon (Trans, pp. 446,

844).

The holders of 498 bonds under the mortgage deed of

trust deposited their bonds with the International Trust

Company and provided security for the two remaining

bonds undeposited, and at their request the International

Trust Company placed in escrow with the First National

Bank of Juneau, Alaska, a release of the mortgage,

with instructions to the bank to deliver the same only

in case MacDonald should purchase the properties in
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accordance with the provisions of the contract of May

13th (Trans, pp. 834, 877-8). Thereafter and on the

first day of January, 1905, MacDonald refused to pur-

chase the properties and surrendered his option. The

release of the mortgage was thereupon returned to the

Trust Company, and tlie same was canceled and the

bonds were returned to the respective owners thereof

(Trans, p. 964).

On the 26th day of February, 1903, an agreement was

made and executed between Wallace Hackett of Ports-

mouth, N. H., Thomas S. Nowell, the promoter of the

Berners Bay company, and Frederick D. and Willis

E. Nowell, his sons. This agreement was as follows

:

''Memorandum of an Agreement entered into between

" the holders of first mortgage bonds of the Berners

" Bay Mining and Milling Company, organized under

" the laws of the State of Maine, herein designated as

" parties of the first part, and Wallace Hackett, of

" Portsmouth, N. H., trustee, herein designated as party

" of the second part, and Thomas S. Nowell, Frederick

" D. Nowell and Willis E. Nowell, all of Juneau,

" Alaska, parties hereto of the third part:

"Whereas the property of the Berners Bay Mining

" Milling Company, situated in Alaska, is subject to

" a mortgage, under which instrument bonds of the

" par value of Five Hundred Thousand ($500,000.00)

" Dollars have been issued, with coupons for interest

" on the same attached; and whereas the interest on

" said bonds is in default and has remained unpaid for

" a series of years; and whereas the corporation of the
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Berners Bay Mining & Milling ComiDany is now in

tlie care and custody of a receiver appointed under

tiie United States District Court of tlie District of

Alaska; and whereas under authority of said Court,

said receiver, has issued, from time to time, evidences

of indebtedness of said corporation in the form of re-

ceiver's certificates which aggregate upwards of Two

Hundred Thousand ($200,000) Dollars; and whereas

there exists certain unsecured indebtedness of said

Berners Bay Mining and Milling Company repre-

sented by notes and other memorandum; and whereas

it is for the best interests of all the creditors of said

company to dispose of their rights, titles and claims

therein and to sell and assign their ownership thereof

to outside parties for an adequate consideration; and

whereas the Xowells, parties hereto of the third part,

have entered into negotiations with certain parties

with this end in view, and in order to consummate

said negotiations it is needful to have the corporation

relieved from the encumbrance of the first mortgage

bonds, which it is proposed to do by substituting other

security therefor, and in a similar manner to pro-

vide for the security and ultimate payment of the

unsecured debts of said coriDoration,

"Now, therefore, be it known that the parties hereto,

in view of securing the results above set forth, hereby

agree with each other as follows, to-wit:

"First. The bondholders will deposit their bonds

with Wallace Hackett, of Portsmouth, M. H., who will

act as Trustee for the purposes hereinafter described
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and issue his receipts for the bonds deposited with

him. The acceptance of such receipts on the part of

the bondholders shall constitute the assent of said

bondholders to this contract and the terms thereof.

''Second. The parties hereto of the third part shall

provide for the prompt payment of the receiver's

certificates of indebtedness and interest thereon to

the full satisfaction of the United States District

Court, and shall obtain the discharge of said corpora-

tion from the custody of said Court as above de-

scribed,

"Third. Said parties of the third part will preserv^e

the integrity of the property. That is, they will not

suffer any part of the Bemers Bay properties, or any

mining claims existing thereunder, now forming jjor-

tions of properties designated as the Northern Belle,

the Seward and the Ophir, together with the mill,

mill rights, railroads, wharf properties, etc., thereto

belonging, to be separated or estranged from the

main body of the corporation; but all of said proper-

ties shall be preserved in their integrity, and together

with the group of miners (mines) in Alaska contigu-

ous to the said Berners Bay property known as the

Johnson Group, and organized into a corporation

under the name of the Nowell Mining and Milling

Company, which said Nowell Mining and Milling Com-

pany is the exclusive property of the parties of the

third part and subject to no encumbrance, but free

and clear of all indebtedness ; said parties of the third

part hereby agree to add said Johnson properties
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above mentioned to the properties of the Berners Bay

Company, so that the same may be formed into one

corporation for the purpose of selling the same to

purchasers who will organize a new corporation em-

bracing all of the properties aforesaid, and distribute

the stock of the same as hereinafter set forth.

"Fourth. A new corporation shall be formed and the

properties above described shall be conveyed to said

corporation. The capital of said corporation may be

such sum as shall be agreed upon by the parties of

the third part and the parties with whom they negoti-

ate a contract of sale of these properties.

"Fifth. While it is not the purpose of this contract

to bind the parties of the third part to the perform-

ance of this paragraph exactly as it is herein written

—

but under the necessities of the case some leeway for

changes in the negotiations must necessarily be

granted to said parties of the third part—still it is

the intention and purpose of the parties of the third

part hereto to negotiate a contract for the sale of the

above properties with a syndicate of substantial worth,

and to receive in payment thereof enough money to

discharge the receiver's certificates and interest

thereon now outstanding; also that the purchasing

syndicate shall erect a mill of the capacity of one

thousand (1,000) tons per day, and otherwise improve

and equip the plant for successful and continuous

operation at their own expense; that said sjTidicate

shall receive fifty (50) per cent of the capital stock of

the new corporation formed as aforesaid, and that the
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parties of the third part hereto shall receive fifty

(50) per cent thereof. Of the fifty (50) per cent so

received by the parties of the third part, one-half (I/2)

thereof, or twenty-five (25) per cent of the entire

capital stock shall be placed in the hands of the party

of the second part hereto as trustee, and said tinistee

shall hold said twenty-five (25) per cent of the capital

stock for the benefit of the creditors of said Berners

Bay Company. Said trustee shall receive all divi-

dends accruing on said stock and shall devote the

same to the payment of the indebtedness as follows:

''First mortgage bonds, $150,000.00 payable on or

before Dec. 31/05, $150,000.00 payable on or before

Dec. 31/06, $200,000.00 payable on or before Dec.

31/07, all accrued and other interest on said bonds

to be reduced to four (4) per cent per annum and to

be paid by December 31, 1908.

*' Furthermore, said trustee is to receive the custody

of all unsecured indebtedness against said corporation

and issue his receipts therefor. He is to hold said

capital stock after the payments above mentioned for

the further purpose of paying said unsecured indebt-

edness in four (4) equal payments beginning on or be-

fore December 31, 1909, and continuing at intervals of

six (6) months thereafter; interest upon said unse-

cured indebtedness both accrued and otherwise shall

be reduced to three (3) per cent. The unsecured in-

debtedness shall be passed upon by a competent audi-

tor who shall certify to the correctness of the same,
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and thereupon it is to be held by the trustee as afore-

said.

" After all payments under this agreement have been

made by the parties of the third part, said party

agrees, on or before December 31, 1910, to issue to the

bondholders, ]oro rata to their holdings therein ten

(10) per cent of fifty (50) per cent of the entire capital

stock. Pending the continuance of this agreement,

from the date hereof to the date last above mentioned,

the voting power of the stock in the hands of the trus-

tee shall be vested in the parties of the third part.

Said trustee is to hold said twenty-five (25) per cent

of the capital stock of the nevr corporation as col-

lateral security for the payment of the bonds and other

indebtedness as above described. In the event of the

default of such i^ayment he is authorized to distribute

the stock as follows

:

" First. To the payment of the principal of the

bonds with interest ujDon the same as above estimated,

upon the following basis, i. e. : If the capital stock

of the new corporation above referred to shall be

Five Million ($5,000,000.00) Dollars, then shares in

the same shall be allotted at the par value in pajTnent

of said bonds and interest.

" Second. The shares of said new corporation then

remaining shall be applied pro rata to the payment

of the unsecured indebtedness as the same shall ap-

pear when duly audited and the amount thereof clearly

ascertained.
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'* Third. On the payment of all the indebtedness

herein provided, the remaining portion of said twenty-

five (25) per cent of the capital stock shall become

the property of the parties of the third part, and said

trustee is hereby authorized to convey the same ac-

cordingly.

** If the capital stock of the new corporation shall be

made to be in excess of Five Million ($5,000,000) Dol-

lars, then the shares thereof shall, in the discharge of

the aforesaid indebtedness, be valued at a proportion-

ately lower price per share.

'' Sixth. Said trustee is hereby vested with full au-

thority to proceed with the foreclosure of the mort-

gage now on said Berners Bay properties and secured

by the mortgage bonds above named, should such step

prove necessary. And, furthermore, said trustee is

vested with full authority to do and perform all things

necessary for the purpose of carrying out this con-

tract so far as devolves upon him.

'' A part of the consideration of this contract being

the conveyance of the Johnson properties above de-

scribed to the proposed purchasing syndicate herein

mentioned by the parties of the third part; and the

mutual covenants and agreements hereto constituting

the other consideration hereof. '

'

(Trans, pp. 447 to 453.)

On the 13th day of June, 1904, Wallace Hackett re-

ceived from F. D. Nowell, a paper prepared at Juneau

by Messrs. Malony & Cobb, his attorneys, in words and
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figures as follows: (See legal cover, p. 688; Hackett

testimony, Trans, p. 667.)

" Whereas, the holders of the bonds of the defendant

** companies in the above suit, viz: The Berners Bay

" Mining and Milling Co., the Northern Belle Gold

'' Mining Co., the Seward Gold Mining Co., and the

'' Ophir Gold Mining Co., did consent to the issuance of

*' the receiver's certificates in this cause, and the orders

" of the Court allowing and giving such certificates

*' priority over the mortgage bonds of said companies,

*' but such consent never formally entered of record

*' herein,

'' Now, for the purpose of making such consent a

** matter of record, I, Wallace Hackett, for myself and

'* as trustee and holder of said bonds, shown in the list

** hereto attached, do hereby consent to and waive any

'* and all objections to the orders of the Court herein

^' authorizing said certificates and future issues thereof

'^ and giving the same priority over said bonds."

(Trans, pp. 454-5, 968.)

The terms of this consent, however, were consider-

ably modified by a statement (not drawn by Messrs.

Malony & Cobb) attached by Mr. Hackett to the original

consent (Trans, pp. 669 to 671), as follows:

** In the mattar of the bonds of the Berner's Bay
" Mining & Milling Company, deposited with the under-

" signed trustee, I will state that the entire issue of

'' bonds amounted to $500,000, consisting of 500 bonds

" of the face value of $1000 each, numbered from 1 to

" 500, inclusive, issued under a mortgage to the Inter-
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'' national Trust Company of Boston. That owing to

*' the peculiar situation of the property, the bonds being

*

' widely scattered, the interest on the bonds having been

*' defaulted, the property in Alaska having passed into

*' the hands of a receiver appointed under authority of

'^ the U. S. Court, and receiver's certificates of more
'' than $200,000 having issued, all of which placed the

'* bonds in great jeopardy. Acting under the request

'' of a majority of the holders of the bonds, I addressed

" to all of the bondholders a letter setting forth the

*' above facts in February, 1903, asking their consent

" to represent them in negotiations looking to a sale of

'' the property whereby there was a chance of the bonds

'' being paid, etc., and asking for full authority in the

" premises, stating in the letter that by depositing their

*' bonds with me they would assent to the terms of the

' * letter and the contract existing between myself and the

'' other owners of the property under which we sought

" to liquidate the sale.

'' In response to this letter I received on deposit 498

** of the 500 bonds issued. Every bond, whose existence

'* we could trace, was deposited with me. Two bonds

^' have been lost, being :^406 and 407. For these I de-

" posited security with the International Trust Com-
'* pany, and that Company then issued a release of the

** mortgage at my request.

*' The list of the owners of the bonds and the amounts

''held by them is as follows:" (Here follows list,

showing 498 bonds.)
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In this connection, it is to be noted, and it appears

from the evidence in the case, that Messrs. Malony &

Cobb, while acting at times as attorneys for the re-

ceiver, also acted as attorneys for the defendant corpo-

rations, who were the only parties to the action, after

the payment of the Decker Bros, claim, Mr. Malony hav-

ing been the original attorney for said defendants ; also,

at the time this waiver was drawn, Messrs. Malony &

Cobb were attorneys for Joseph MacDonald, the party

who was to receive certificates under the MacDonald

contract (Trans, p. 1731).

The consent and explanation were signed by Hackett,

immediately upon the receipt of the same and without

advising with the bondholders, who had deposited their

bonds with him as trustee, and without any other au-

thority than that contained in the contract of February

26th, 1903 (Trans, pp. 961-962).

On the first day of July, 1901, the said F. D. Nowell

attached to his report the consent and statement of

"Wallace Hackett, and on that date filed the same in

cause No. 603 (Tr. pp. 666 to 671, and receiver's report

of July 1, 1901, to which said consent was attached).

Neither MacDonald, nor any person who purchased

receiver's certificates of the first, second and third

series, purchased any of the certificates, nor were they

induced to purchase any of the certificates, in a reliance

upon any act or acts of the International Trust Co., or

of the bondholders, or of "Wallace Hackett, but all of the

certificates were issued and received with full knowledge

of the mortgage (Trans, p. 458).
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It is here to be noted, that none of the certificates of

the first issue, except such as were sold to the bond-

holders, and the $10,000.00 issued to the Mines Se-

curities Company (the holders of which made no objec-

tion whatever to the foreclosure of the mortgage, but,

on the contrary, assented to the same), were the only

certificates which were actually sold for cash; also that

none of the purchasers of the certificates of the second

and third issues had any negotiations, correspondence,

or other relation with the Trust Company or any of the

bondholders; also that there was an utter failure of the

appellants, either to allege, or to prove any reliance

upon any of the acts of the Trust Company or of the

bondholders in connection with their ownership of the

certificates; and further, that the Hackett consent was

not authorized by the contract, which he had with the

bondholders, and was a destruction of the very property,

which he had been appointed in that contract to con-

serve, and that it was not executed until after all of the

certificates of the first and second issues had been dis-

posed of, and further that it was not executed until

after the MacDonald contract had been signed and had

become binding upon MacDonald; in fact, the consent

was not signed until some thirty days after the MacDon-

ald contract was approved— (see opinion of lower Court,

Trans, p. 2600)—that being the last contract under

which certificates were issued. There is no evidence in

the record, that any certificate holder, in any way relied

upon any of the acts charged by the appellants to con-

stitute an estoppel.
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The parties of the third part to the contract of Febru-

ary 26th, 1903, to wit: Thomas S., Willis E., and F. D.

Nowell, did not perform their covenant to procure the

payment of the receiver's certificates and secure the

discharge of F. D. Nowell as receiver. This fact is ad-

mitted by the Nowells themselves, and is evidenced by

the fact that the certificates are still actually in litiga-

tion before this Court (Trans, pp. 858-9).

At the time of the execution of the contract of Febru-

ary 26th, 1903, Thomas S., Willis E., and Frederick D.

Nowell represented themselves to be the owners of the

Johnson group of mines, but in truth and in fact the

Berners Bay Company, of which F. D. Nowell was re-

ceiver, was the true and equitable owner of those mines,

because they had previously been purchased by the Ber-

ners Bay Company (see Findings of Fact in cause No.

519-A, McBride v. Noivell, Trans, pp. 2397 to 2434).

In this connection, we particularly refer to the opin-

ion of this Court in the case of Noivell v. McBride, 162

Fed. 432.

The receiver, in the month of August, 1896, and prior

to his appointment as such, knew, and was informed by

Thomas S. Nowell, in the month of June, 1906, that

Thomas S. and Willis E. Nowell had obligated them-

selves to convey the Johnson group to the Berners Bay

Co., and had received the full purchase price therefor

(see letter Thomas S. Nowell to F. D. Nowell, Trans, pp.

2395-6). The receiver not only concealed these facts

from the Court (see letter of F. D. Nowell to Shackle-

ford & Lyons, denying knowledge of such facts. Trans, p.
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70J:), but also refused to bring any action to recover the

mines.

In the years 1906 and 1907 such proceedings were had

that one W. B. Hoggatt was appointed co-receiver for

the purpose of bringing an action to recover the John-

son group, and thereafter this group was in that action

adjudged to belong to the Berners Bay Co, (see findings

and decree in McBride v. Nowell, Trans, pp. 2397 to

2434).

Thereafter J. H. Cobb, the regular attorney for the

receiver, ajDpeared and defended the said action for

Thomas S. Nowell (Trans, pp. 2450 to 2153) ; during all

of that time F. D. Xowell, the receiver, held an undis-

closed one-eighth interest in the said Johnson group, to-

gether with his father, his brothers Willis E. and the ap-

pellant George M. Nowell, and abetted the attempt to de-

fraud the Berners Bay Company of these mines (Trans,

pp. 1635 and 1637).

On the 31st of December, 1901, Judge Brown ordered

certificates in the sum of $20,000 to issue to Joseph

MacDonald; this order provided that such certificates

should stand on an equal footing with all other certifi-

cates; the order was entered ex parte and without notice

to, or appearance by, the Trust Company, or other party

in interest (Trans, pp. 746, 879).

On the 30th day of January, 1905, Judge Gunnison

amended the order of December 31st, 1904, and author-

ized the issuance of $29,861.91, in lieu of the certificates

authorized by the previous order of December 31st;

the order of January 30, 1905, was also obtained ex
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parte, without notice to, or appearance by, the Trust

Company or other interested party (Trans, pp. 749, 879).

On the 20th day of July, 1905, F. D. Nowell procured

the entry of an order, authorizing the issuance of

$3765.25 additional certificates to Joseph MacDonald

under the contract of May 13th, 1904, and in that order

it was provided that the receiver issue to MacDonald

receiver's certificates for that amount. This order was

also procured ex parte and without notice to, or appear-

ance by, the Trust Company, or other party in interest

(Trans, pp. 466, 879).

In this order Judge Gunnison did not follow the pre-

vious form of order, and he did not insert therein any

priority clause.

On the 11th day of October, 1906, after his removal as

receiver, F. D. Nowell, in his final report to the Court,

claimed the following sums : on account of his services

from the date of his appointment to the 9th day of

October, 1906, the sum of $45,291.60; for salary of his

brother, Willis E. Nowell, $3000.00; for salary of Thos.

H. George, engineer, $5866.00; to J. H. Cobb, attorney

for the receiver, $4575.00; $382.15 to himself and brother

Willis E. Nowell; $1500.00 to himself for office rent;

$1655.50 to his uncle George Nowell for services as

watchman, and various sums to divers other persons, the

total of which receivership salary and expenses amounted

to $71,793.50. The Court finds that all of this indebtedness

was accrued to F. D. Nowell, as receiver, subsequent to

the payment by him of the claim of the plaintiffs in

cause No. 603, but was incurred with the full knowledge,
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acquiescence and approval of the defendant companies

of wliicli Nowell was manager, and were a cliarge uj^on

the property of the same.

No evidence was offered in the cause as to how much,

if any, of the receiver's claims was incurred for annual

assessment work or other necessary expenses for the

preservation of the estate in his hands (Trans, p. 1724).

So much of F. D. Nowell's claim for compensation as

accrued after the Trust Company became a party to

the action, is allowed, in accordance with the rate of

compensation allowed by the Court to the receiver John

C. McBride, to wit: the sum of $1900.00; $950 of J. H.

Cobb's salary as attorney for the receiver, earned after

the Trust Company became a party to the action and

prior to the removal of F. D. Nowell, is also allowed;

also $112 of George Nowell 's salary as watchman, ac-

crued in like manner; and sundry other claims out of

the receiver's account, which appeared to have accrued

in like manner. These sums are made a charge against

the properties, payable before any other claims, except

the claims of the receiver John C. McBride.

The account of J. C. McBride for salary and expenses

is approved and the same is made a lien prior to the

mortgage, on the ground that the services were per-

formed after the Trust Company had become a party to

the action, and at its special instance and request (Trans.

475-479).

Upon this state of facts, the Court below made the

following Conclusions of Law:
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That from the 11th day of February, 1898, until the

appearance of the International Trust Co. in the litiga-

tion, there was no valid and subsisting cause of action

in the controversy before the Court, and that the Court

had no jurisdiction of said cause to hear, try, and de-

termine any matter or thing therein, or to authorize the

issuance of any receiver's certificates, and that all re-

ceiver's certificates and indebtedness, incurred prior to

the appearance of the Trust Company in the litigation,

are of no avail, except as to the defendant companies in

the Decker action.

That there is due and owing on the mortgage the sum

of $881,716.00; that the mortgage is a prior, valid, and

subsisting lien on the whole property in the hands of the

receiver, and that the property should be sold to satisfy,

first, the costs and expenses of the sale; second, the ac-

counts of J. C. McBride, receiver, the accounts of F. D.

Nowell, incurred after the appearance of the Trust Com-

pany, and the accounts of John G. Heid, special master

—

the total amount of these allowances being $11,429.36;

third, the principal and interest due upon the mortgage

;

fourth, the receiver's certificates of the first issue,

$190,000.00, with interest; fifth, the receiver's certificates

of the second issue, $34,173.59, with interest; sixth, the

receiver's certificates of the third issue, $33,627.24, with

interest; and, seventh, the claims for compensation and

expenses of F. D. Nowell, receiver, not theretofore al-

lowed; further that the Trust Company be entitled to

bid in the property upon the payment of the amounts

awarded in clauses 1 and 2 of the decree, and that the
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holders of any classes of indebtedness described be en-

titled to bid upon the property and surrender and use

upon the payment of the purchase price all obligations

of that class, after paying all the obligations of the pre-

vious classes having priority.

The decree is in exact accordance with the findings

and conclusions above described, and was entered on the

2nd day of July, 1907 (Trans. 493-520).

From this decree" the appellants, George M. Nowell

and Gilmer Clapp, as purchasers or assignees of $18,178.

of the $190,000. of the first issue of certificates, and as

purchasers or assignees of $9,648. of the second issue of

$34,173.59, and as purchasers or assignees of the third

issue of certificates, amounting to $33,627., and as

owners by assignment of the claim of the receiver for

compensation and disbursements from the time of his

appointment on February 12th, 1898, to February 21,

1906, amounting to approximately $71,000., prosecute

this appeal. Their contention is that the receiver's

certificates, held by them, and the receiver's claim for

compensation should be paid out of the proceeds of the

sale of the mortgaged property, before the mortgage in-

debtedness is satisfied.

It should also be stated that, after the opinion of the

Court below was rendered and filed on April 27th, 1907

(Trans, p. 2609), and after the findings had been signed

and filed on the 2nd day of July, 1907 (Trans, p. 493),

and after the decree was entered on July 2nd, 1907

(Trans, p. 520), the appellants Nowell and Clapp, on
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tlie 4tli day of September, 1907, filed a motion to open

the decree, for the purpose of making certain specified

holders of the bonds of the Berners Bay Company par-

ties to the litigation (Trans, pp. 524-528). This motion

was denied on the 25th day of September, 1907 (Trans,

p. 530) ; and the appellants also seek a review of the

order denying this motion.

From the foregoing statement of facts the three

following questions arise, which are involved upon this

appeal

:

QUESTIONS INVOLVED.

First: The Court did not err in subordinating the

payment of the compensation of the receiver from Feb-

ruary 12th, 1898, to February 21, 1906, to the lien of the

mortgage indebtedness and to the payment of the

receiver's certificates.

Second: The Court did not err in denying the motion

of the appellants, Nowell and Clapp, made four months

after the opinion was delivered and filed, and over two

months after the decree was signed and entered, to set

aside the decree and re-open the litigation for the pur-

pose of making certain specified bondholders parties to

the suit.

Third: The Court did not err in subordinating the

payment of the receiver's certificates to the lien of the

mortgage indebtedness.
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Argument.

FIRST.

THE EECEITER IS >0T ENTITLED TO ANT COMPENSATION

FOE HIMSELF, HIS BROTHEKS, OR OFFICE FORCE, EXCEPT

SUCH AS ACCRUED AFTER THE APPEARANCE OF THE IN-

TERNATIONAL TRUST COMPANY HEREIN ON FEBRUARY

21st, 1906. AND, THEREFORE, IT WAS NOT ERROR FOR THE

LOWER COURT TO HAVE POSTPONED THE PAYMENT OF

SUCH CLAIMS UNTIL AFTER THE PAYMENT OF THE MORT-

GAGE AND THE RECEIVER'S CERTIFICATES.

1. Discussion of appellants' argument upon this point.

Messrs. Malony & Cobb, of counsel for appellants, in

their brief discuss the question of relative i3riority be-

tween the receiver's certificates and the mortgage as

their first proposition (see Brief pp. 129 to 139). The

second proposition advanced by them (Brief pp. 139 to

142) is the most important from a practical standpoint,

to all parties concerned, and, therefore, we discuss that

proposition as our first point.

It is a vital importance to all the certificate holders,

and bondholders as well, irrespective of the disputes

between them, that the allowance of F. D. Nowell's

salary and the other claims of his relatives and oflQce

force, not represented by certificates, should either be

denied, or postponed to the mortgage and the certificates.

In this respect we call the Court's attention to the

fact, that there is no specific evidence before the Court

as to the value of these properties. George M. Nowell

in his intervening petition (Trans, p. 274) alleges that
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the property is worth $2,700,000.00. This statement is

preposterous, because, of course, if the property were

of any such value, this litigation would never have come

before this Court. Messrs. Malony & Cobb in their brief

(p. 139) volunteer the information, that the properties

will sell for from $500,000 to $750,000. This statement is

wholly unsupported by the testimony, or by any citation

to the record. In view of the liberty that counsel have

taken in this regard, we venture the statement that the

j)roperties would not sell for more than $100,000.

The claim of George M. Xowell and his brother F. D.

Nowell at the time of the trial, and at this time, is, that

the classes of indebtedness before the Court should be

paid in the following order of priority:

First .Lien: Claim of F. D. Xowell, his

brothers and Uncle, for com-

pensation $51,949.25

Other expenses of Eeceiver

and office force 19,844.33

Total $71,793.58

(See Finding, Trans, pp. 467 to 470, Petition of

Nowell and ClajDp, Trans, p. 385.)

Second Lien: Receiver's certificates of all issues.

Third Lien: Mortgage of the Trust Company.

The contention of the appellees at the time of the trial

was, that the services of the receiver had been of no

benefit to the properties, that the receiver had been

guilty of fraud and mismanagement, and that no allow-
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ance whatever should have been made to the receiver.

However the lower Court held that the bonded indebted-

ness and the certificates should be first paid, and that, if

the properties should upon the foreclosure sale bring

sufficient, then, the receiver and the office force claims

for salary and services, should also be paid. These

claims having thus been postponed to the lien of the

mortgage, the mortgagee was not in a position to object,

or api^eal, from the order in this behalf, because not in-

jured thereby (see ruling of lower Court, Trans, p.

2608). It is to be noted that the Court, when the decree

and findings were entered, did allow F. D. Nowell and

his attorney (see Finding No. 24, Trans, p. 479) so much

of the claim of F. D. Nowell and his attorneys and

George Xowell, an uncle of F. D. Nowell, as appeared to

have been earned, after the appearance of the Inter-

national Trust Company in this litigation, and also al-

lowed all bills incurred by the receiver subsequent to

that time.

The order of the Court below, with respect to the pay-

ment of the receiver's compensation, is amply supported

by any of the following grounds

:

2. From February 12, 1898, until February 21,

1906, there teas in reality no action before the Court in

which there could have been a receiver, for the reason

that the claim of the plaintiffs in the Decker Bros, suit

in ivhich the receiver had been appointed, had been paid

on Feb. 11, 1898.

Upon the hearing of the former appeal in this cause,

this Court expressed grave doubt, whether the complaint
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in the original cause of Decker Brothers v. Berners Bay

Mining & Milling Co., could have supported the appoint-

ment of a receiver. International Trust Co. v. Berners

Bag M. S M. Co., 152 Fed. 78.

In addition to the weakness of the original complaint

of Decker Brothers, it further appeared from the cross-

complaint of the Berners Bay Co. that the claim of the

plaintiffs had been paid off and discharged in full

(Trans, p. 111). The allegation of the cross-complaint

in that behalf being as follows

:

" That the claim of the plaintiffs has been paid by the

'* receiver herein since the filing of this suit."

This allegation is admitted by the Trust Company in

its answer to the cross-complaint (Trans, p. 142), and

has in all of the pleadings been an admitted fact ever

since. The allegation is supported by the testimony of

of F. D. Nowell (Trans, pp. 1711 to 1714) in which Mr.

Nowell, among other things, said:

" I presume I must have paid all of them" (Trans,

p. 1711).

'' Q. Then on February 11th was the last transaction

'' that Decker Brothers had with the Companies?

''A. I believe it was" (Trans, pp. 1712 and 1713).

See also Receiver's Eeport, Trans, pp. 1289 to 1290.

After this time, then, there was no controversy jDend-

ing, and the receivership suit had as parties thereto,

only the defendant companies , controlled by Thomas S.

Nowell and the other members of his family (a one-sided

suit with no one to follow the proceedings, and with the
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other interested parties in Boston and New York).

This situation explains, to some degree, the laxity of

the Court's methods in these proceedings, where there

were no adverse parties before it. No further plead-

ings in the cause were filed for eight years, when the

defendant companies, controlled by the Nowells, con-

cluded that it was necessary to make the Trust Com-

pany a party to the action and to secure an immediate

sale of the property.

The views of the lower Court, with respect to the en-

tire lack of jurisdiction of that Court to proceed with

the receivership after the payment of the Decker claim,

for any other purpose, than a mere accounting of the re-

ceiver for his acts prior to the date of the payment of

the Decker claim, are veiy clear. "We quote the follow-

ing portion:

" Jurisdiction is the power to hear and determine.

" Simmons v. Saul, 138 U. S. 454. The Circuit Court

" of Appeals expressed grave doubt whether this Court

" had jurisdiction under the allegations of the Decker

'' Brothers' complaint while the plaintiffs were before

'' the Court in a pending suit upon a legal cause of ac-

" tion. AYhen the demand was, on February 11, 1898,

" paid in full by Fredk. D. Nowell, for the defendants,

'' and both plaintiffs and defendants had discontinued

*' their litigation, what jurisdiction remained? A re-

*' ceiver is a mere agency of the Court appointed to as-

" sist the Court within its jurisdiction, and when the

" Court is without jurisdiction, the receiver is without

* jurisdiction.
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" A Court has no jurisdiction to appoint a receiver

" for a corporation, either original or ancillary except

'* in a pending suit. Sections 1060, 1061 Hills Ann.

"Laws of Oregon, 1892; Sec. 753, Code Civ. Pro.,

" Alaska. Carter's Codes, p. 300; Mercantile Trust Co.

" V. Kanawha Ry. Co., 39 Fed. 337; In re Brandt, 96

''Fed., 257; Greene v. Star Cash Co., 99 Fed., 656;

'' Merchants' Bank v. Kent, Judge, 43 Mich. 292 (296);

'' Jones V. Schall, 45 Mich. 379 (380) ; Jones v. Bank of

''Leadville, 17 Pac, 272 (276); Hottenstein v. Conrad,

'' 9 Kan. 435 (438); High on Receivers, Sees. 3, 5, 6,

" Note 2.

"The dismissal of the bill or the discontinuance of

'

' the suit operates to discharge the receiver ; as between

" the parties to the suit his functions are ended, though

" he continues to act until he accounts and turns over

" his trust i3roperty. 23 Am. & Eng. Ency. of Law, 2nd

" Ed. "Receivers," p. 1131; 17 Ency. of PI. & Pr., 687,

" Notes 1 and 2; Beach on Receivers, Anderson's Ed.,

" 796; The Holladay Case, 29 Fed., 226 (236)" (Trans,

pp. 2595 and 2596).

The citation of authorities in the opinion of the Court

is so full that it seems unnecessary to add to tliem.

Upon the payment of the claim of the plaintiffs

(Decker Bros.) in the receivership action, it became,

therefore, and was the immediate duty of the receiver

to have closed up the receivership and to have accounted

for his previous transactions, and, except for such pur-

poses, the Court had no further jurisdiction in the prem-

ises. If F. D. Nowell, as receiver, had had any claim
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for services prior to the 11th day of February, 1898, it

might have been the proper subject for an accounting,

and the Court might have had jurisdiction for that pur-

pose alone; but, his tenure as receiver under the order

of the Court did not commence until the next day—the

12th day of February, 1898, after the cause of action

had been extinguished by the payment of the amount

sued for (Trans, pp. 58 to 60). This matter is fully

covered by the finding of the lo^er Court (Findings 7

and 8, Trans, p. 432).

3. The jurisdiction of the Court and of its agent, the

receiver, from the inception of the action, attached only

to the title held hij the defendant companies, and did

not affect the mortgage lien.

It will be remembered that the receivership action was

brought by a simple contract creditor. The mortgagee

was not made a party, and from the nature of the pro-

ceedings it is clear that the purpose of the receivership

was to save the equity in the property for the benefit

of the unsecured creditors and the controlling stock-

holders, to-wit—the Xowells. The action of the Court,

under these circumstances, in appointing a receiver,

could not be binding upon the mortgagee, as it was not

a party to the action.

In the case of Investment Co. v. Hospital, 67 Pac. 194,

the Supreme Court of Oregon said (p. 196) :

"It is alleged in the answer and insisted upon
here, that the debts and liabilities were contracted

by the receiver with the knowledge, and without ob-
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jection, of tlie i^laintiffs. It is doubtful whether

this allegation is supported by the testimony. But,

even if it is, it does not estop the plaintiffs from
denying that such debts shall take precedence over

the mortgage lien. The receiver was not appointed

at their request, nor upon their application, nor was
there anything in the receivership proceedings to

indicate to them that it was the intention to charge

the mortgaged property with a preferred lien for

debts contracted by the receiver. Where a mort-

gagee procures the appointment of a receiver with

power and authority to operate and conduct the

business of the mortgagor, he cannot object to the

payment of the expenses incurred for such purposes

in preference to his lien. Heison v. Binz, 147 Ind.,

284; (45 N. E. 104). But where the appointment is

not made upon his application he has a right to

insist that the debts contracted by the receiver shall

not take precedence over his lien, although he may
be a party to the suit in which the receiver was
appointed. Metropolitan Trust Co. v. Tonowando
Valley & C. R. Co., 103 N. Y., 245 (8 N. E., 488).

"During the receivership some $1800 or $2000

was paid to the plaintiffs on their mortgage, and
perhaps $500 or $600 spent in imxn^oving the mort-

gaged property, and it is contended that the credi-

tors of the receiver are entitled to a lien upon the

property for the amount of such payments and ex-

penditures. Vriiether these were made from the

earnings of the hospital or from donations by pri-

vate persons is difficult to determine. But, however
that may be, no lien therefor can be enforced in

this suit. If it appears in the progress of certain

kinds of receiverships that interest has been paid,

or permanent and lasting improvements made on
mortgaged property, or other expenditures had ben-

eficial to the mortgage lien creditors out of the earn-

ings that ought to have been applied to the pay-

ment of debts for labor and supplies, it is within

the power of the court having charge of the receiv-
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ership to use the income, and sometimes the pro-

ceeds, of the mortgaged property to discharge obli-

gations which, but for the diversion of the fund,

would have been paid in the ordinary course of busi-

ness. Smith on Receivers, 575. But we know of no
rule by which the demands of mere contract cred-

itors, although for debts incurred by the receiver,

can, on account of an inequitable or unjust appli-

cation by him of the income from the property
under his charge, be set up as preferred claims in

a suit to foreclose a prior mortgage."

In Forrester v. Boston Consol. Min. Co., 76 Pac. 2, the

Supreme Court of Montana said, with reference to this

subject (p. 3)

:

''It is not necessary to waste time or space in

citing authorities to support the proposition that a

defendant in a receivershiiD proceeding should not

have its property taken to pay the expenses of a

receiver unlawfully and unjustly kept in office as

an officer of the court, when justice requires his dis-

charge. We merelv refer to McAnrow v. Martin,

183 111., 467 (56 X. E., 168) ; Ogden Citv v. Bear
Lake E. W. and I. Co. (Utah), 55 Pac, 385; Wills

V. Sharp (sup.), 12 X. Y. Supp., at page 120; High
on Receivers (Second Ed.), 796 and cases cited."

The Supreme Court of Kansas in the case of Cramer

V. Iber, 66 Pac. 617, states the rule as follows (618)

:

"The general rule of law is to the contrary; that

is, that liens are not lost or affected by the appoint-

ment of a receiver; that he merely holds the prop-

erty intact until the relative rights of the parties

can be determined; and that when the property

rightfully passes into the custody of the law it is

not subject to execution or interference without

permission of the court, and any attempt to seize

or sell it by a third party without permission would
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be a contempt of the court having it in custody.

Bates V. Wiggin, 37 Kan., 44 (14 Pac, 442; 1 Am.
St. Eep., 234) ; Bank v. Simpson, 22 Kan. 414; Rail-

way Co. V. Love, 61 Kan. 433 (59 Pac, 1072)

;

Walling V. Miller, 108 N. Y., 173 (15 N. E., 65; 2

Am. St. Rep., 400) ; Bank v. McGettigan, 152 Ind.,

582 (52 N. E., 793; 71 Am. St. Rep., 345 and note,

352) ; Pelletier v. Lumber Co., 123 N. C, 596 (31

S. E., 855; 68 Am. St. Rep., 837); Union National
Bank v. Bank of Kansas City, 136 U. S., 223 (10

Sup. Ct., 1013; 34 Law Ed., 341); Roseboon v.

Warner (III), 23 N. E., 341.

''The Bowles proceeding against the bank, its

stockholders, and some of its creditors, as well as

the receiver, did not affect Cramer's rights, for the

reason that he was not a party to the proceeding."

In Bank v. Cook, 76 Pac. 674, the Supreme Court

of Wyoming said (p. 676)

:

"It is equally well settled that, except in special

cases and for special reasons above referred to,

mortgage and other liens cannot be subordinated

to the charges and expenses of the receivership.

Generally the receiver takes the property of the

estate subject to all liens attaching thereto at the

time of the appointment. Smith on Receivership,

Sec. 68. As stated in the case of Hotchkiss v.

Makeel (87 111. App. 628), 'the power to subordinate

the lien of a mortgage to the charges of a receiver,

lias been frequently exercised by equity courts in

recent years, in the cases of mortgaged railroads

and other properties impressed with a public duty,

and in one case (Beckwith v. Carroll, 56 Ala., 12)

and probably in other analogous cases, where grow-
ing crops were involved, where the receiver was
considered to have created the very property over
which the receivership was extended. ' But wherever
exercised, it has been because of the peculiar char-

acter of the property. A mortgage is a contract

obligation, and as sacred as any other contract;
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and anything that destroys or impairs its lien, de-

stroys or impairs a contract."

In the case of Ephraim v. Bank, 62 Pac, 178, it was

held that, where the appointment is irregnlar, the re-

ceiver must look to the parties to the action for reim-

bursement. The Court said (p. 178) :

"It appears from the complaint herein that at

the time of the appointment of the plaintiff as re-

ceiver the property of which he was placed in

charge was subject to the lien of a prior mortgage.

It does not appear that this mortgagee was a party

to the action in which he was appointed receiver,

and it does appear that at the time of his appoint-

ment an action was pending for the foreclosure of

this mortgage. The receiver therefore took the

property subject to the judgment in that action.

The mortgagee therein was entitled to the full pay-

ment of his judgment out of the proceeds of the sale

thereunder, and the right of the receiver attached

only to the surplus."

See also the language, quoted from the case of Ford

V. Gilbert, 71 Pac, 971 (972) (Brief of George M.

Nowell, p. 253-4).

4. After the appointment of F. D. Now ell as receiver

and the payment of plaintiff's claim in the Decker Bros,

suit, the receivership ivas collusive between the re-

ceiver, F. D. Nowell; his brother, Willis E. Noivell; his

attorney, John F. Malony, and the receiver's office force.

Sufficient money had been furnished Noivell for the pur-

pose of paying all debts and discharging the receiver-

ship.

It appears that shortly after Nowell was appointed,

sufficient money was sent to him, for the purpose of
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clearing tlie property and discharging all of the debts

of the old company, except the mortgage indebtedness

of $500,000.00. He failed to use the money for the

purpose for which it was supplied to him, but entered

into an arrangement with the members of his office

force, his brother, and John F. Malony, to continue the

receivership (see Finding No. 10, Trans, pp. 434-5; also

testimony of F. D. Nowell, Trans, pp. 1663 and 1665).

We submit, that the continuance of this expensive

receivership, not only after the time when the receiver

had discharged the claim of the plaintiffs in the suit in

which he was appointed, but also after the time when

he had actually received sufficient funds to pay off all

the indebtedness of the old company, exclusive of the

mortgage, was such a breach of trust as to have had the

effect of at least postponing the payment of his claim

for services and expenses to the payment of tlie mort-

gage.

5. The operations of the receiver were a complete

financial failure.

When it is considered that, after having continued

to act as receiver beyond the time of the payment of

the plaintiff's claim in the receivership action, and after

he had received money sufficient to obtain his discharge

as such receiver, F. D. Nowell accumulated a receiver-

ship debt against the properties of $228,700, exclusive of

interest, and without having been able to have found

a purchaser for the properties under the various con-
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tracts negotiated by him and his father, Thomas S.

Nowell, for that purpose, it certainly is unnecessary to

cite any further evidence in support of the statement

that the receivership was a failure. But Nowell himself

admits the failure (Trans, p. 1605).

We submit that this utter failure of the receiver to

in any manner benefit the properties under his charge,

in itself would have been sufficient justification for an

absolute denial to him of any compensation whatever.

6. The receiver is sJioivn to have been guilty of gross

fraud in concealing from the Court and the creditors the

fact that the "Johnson Group" of mines was actually

the property of the Berners Bay Company, and in aid-

ing his father, Thomas S. Nowell, to withhold this prop-

erty from the Berners Bay Company.

The lower Court has made a specific finding upon the

foregoing proposition (Trans. Vol. II, Finding No. 19,

p. 461). We submit that this ground alone would have

been sufficient reason for the Court below to have re-

fused to have made any allowance whatever to the re-

ceiver, irrespective of any of the other objections which

have been urged.

The '' Johnson" group of mines, the Court will re-

member, was involved in the action of Noivell et al. v.

McBride, Receiver, etc., decided by this Court on June

8th, 1908, and reported in 162 Fed. at pages 432 to 441.

In that suit a decree of the Court below, directing a
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to the Berners Bay Company was affirmed. Briefly

stated, the facts in that connection were that on June

2nd, 1896, Thomas S. Nowell oifered to sell to the

Berners Bay Company for $1,500,000 of its stock the

three claims known as the "Johnson" mines. For the

purpose of submitting this proposition to the stockhold-

ers of the company, a meeting of the stockholders was

called, to be held at the office of the company in Port-

land, Maine, on June 21:tli, 1896. The call for the stock-

holders' meeting stated its purposes and enumerated

fifteen claims which Nowell proposed to sell to the com-

pany, including the three "Johnson" claims, which he

had said were worth more than all of the other proper-

ties of the Berners Bay Company", and were, in reality,

the only properties that were of any value. At the

stockholders' meeting no one was present except the

Nowells, who appeared for themselves and for all the

other stockholders, by proxies. Nowell 's proposition

to sell the fifteen claims, including the "Johnson Group",

was accepted and $1,500,000 of the stock of the company

was issued to him^. Thereafter the written offer of

Nowell and the call for the stockholders' meeting, as

well as the minutes of the meeting, were fraudulently

altered, so that instead of containing a proposition to

sell fifteen claims to the company, the last twelve only

of the fifteen claims mentioned in the call were sold,

thereby excluding the "Johnson Group". On the 20th

of November, 1905, a request was made upon F. D.

Nowell, receiver, to sue Thomas S. Nowell and Willis
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E. Nowell and the Nowell Mining & Milling Company

for a reconveyance of the "Johnson Group" (Trans.

pp. 686, 687). On November 20th, 1905, Nowell wrote

to Messrs. Shaekleford & Lyons that it was his pur-

pose, as he believed it his duty, to take every step

necessary to protect the interests of the properties of

which he was receiver, and to take all steps necessary

to recover any property to which the Berners Bay

Company might be entitled, and which was withheld

by any person or corporation. And he added: "But I

" have no information whatever, much less evidence, of

" any claim that that company has to the Johnson

" properties" (Trans, pp. 704, 705). At the time that

the suit to recover the "Johnson" properties was tried,

there were certain letters which were not in evidence.

Since the trial of that case and the affirmance of the

decree of the Court below, these letters have come into

the possession of the attorneys for the Trust Company.

They show that F. D. Nowell, the receiver, within a

month after Thomas S. Nowell had contracted to sell the

"Johnson" properties to the company in June, 1896,

and had received and accepted from the company

$1,500,000 of its stock for the same, was urging his

father not to transfer the mines to the company. Thomas

S Nowell, the father, appeared at first reluctant to enter

into such a conspiracy against the company of which he

was president, but, subsequently, he succumbed to the

plans of his sons.
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On July 17tli, 1896, Thomas S. Nowell wrote to his

son, Willis E. Nowell, as follows: "I propose to pay

" the Johnson draft the coming week, so that if Fred

" can carry out my suggestions with Johnson beyond

" that and have the mines deeded to the company, it

'

' will be all right, and if not, it will be all right, because

" I shall make the payments and then the deeds can he

" made direct to the B. B. Company after the payments

'' are made" (Trans, p. 2394). On August 11th, 1896,

he wrote to the receiver, F. D. Nowell, a letter in which

he said : "I wrote you yesterday in regard to what you

" had to say in regard to the Johnson properties. I

" hope to telegraph to the credit of Johnson to the Bank

" of British Columbia $25,000 within the next week and

" have them notify Johnson of the payment and have

" them return the draft should they still have it in their

'* possession; otherwise if it has been returned to Mr.

'' Johnson, he can turn it over to you when you are

" advised of the payment, but you must protect it if it

*' is necessary. I have answered you fully in regard to

" the Johnson mines and when Willis received the

" papers showing the transaction I have made and that

" we really control over three-fifths of the entire

'

' Berners Bay interests in view of the liberal recognition

^' that my friends have given me here, I think it ivill he

" unwise not to fulfill what I have already agreed to put

" into the company on the last deal. Mr. Plummer
*' thinks that I am very mean in recognizing the people

" that have helped me to carry matters along which he

'' says could never have been carried through without
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*

' their assistance, and he says that several of my stock-

" holders have expressed dissatisfaction to him for the

^' lack of appreciation on my part, and in view of this

" fact, if I should do what you suggest in regard to the

" Johnson mines, why it might augment that sentiment

" here. I am free to admit that the people who have

" stood by me have not been overpaid for what they

" have done, and if I have success I shall see them fully

" and liberally rewarded for all that they have done".

This letter of August 11th, 1906, makes it perfectly evi-

dent that F. D. Nowell was urging his father not to con-

vey the "Johnson" properties to the company, for the

father said "if I should do what you suggest in regard

" to the Johnson mines, why it might augment that

" sentiment here", referring to a sentiment of the

stockholders against him (Trans, p. 2395).

In view of what the record here discloses with ref-

erence to this receiver, it is hardly to be wondered at

that he himself does not appeal from the decree of the

Court below postponing the payment of his compensa-

tion to that of the mortgage indebtedness and the re-

ceiver's certificates. His brother, George M. Nowell,

and Gilmer Clapp, however, as assignees or purchasers

of his claim, stand in no better position than he would

have occupied.

It also appears (Trans, p. 1635) that F. D. Nowell

was a stockholder in the Nowell Mining &. Milling Co.,

and that he held an undisclosed interest in both of the

companies, which fraudulently held the title to the
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''Jolinson" Group. This was a one-eiglitli interest

(Trans, p. 1635) and was held in connection with the

interests of the appellant George M. Nowell, his brother

Willis E. Xowell, and his father, Thomas S. Xowell

(Trans, p. 1636).

It appears also (Trans, pp. 2450 to 2153) that F. D.

Nowell procured the services of the regular attorney

for the receiver, while he was under salary from the

receivership, to defend against the action brought in the

name of F. D. Nowell and his co-receiver to recover

the "Johnson" property, and the lower Court so finds

(Trans, p. 462).

From the foregoing considerations, it is clear that the

receiver has been most unfaithful to his trust. This

Court, in the case of International Trust Co. v. Berners

Bay M. S M. Co., cites with approval the case of Dalliha

V. Riggs, 82 Pac. 107. Among other things in that case,

the Court holds that, where the receivership had been

continued without reasonable expectation of profit, and

where it appeared that the receiver had not kept proper

accounts, and had been guilty of improper management

of the estate, the Court would allow the receiver n.')

compensation whatever for services. In this connection,

the Court said:

"The findings in this case show conclusively that

the receiver did not keep anything like accurate

accounts, that he did not take vouchers for his ex-

penditures, that he was extravagant to the verge
of recklessness in the emplo^nnent of help and ser-

vants about the property, and that, when he came
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to filing his account, lie made many charges against

the estate where no charge whatever should have

been made and none in fact existed. This case

appears to us as ^jresenting the most glaring and

flagrant abuse of the otiiee of a receiver, and under

the ijlainest precepts of justice and equity he should

be allowed no compensation whatever for his time

or services rendered in connection with this estate.

See Smith on Receiverships, p. 587 ; Welch v.

Brown (N. J. Prerog.) 26 Atl. 568; 2 Perry on

Trusts, Sec. 821; In re Gaston Trust, 35 N. J. Eq.

60."

The universal rule is that an agent or trustee who

has been guilty of fraud in the management of the trust

property is not entitled to any compensation whatever.

See

Smith on Receivers;

Perry on Trusts, p. 821;

Welch V. Brown, 26 Atl. 568;

23 Am. & Eng. Enc. Law, p. 1067.

The claim made by Messrs. Malony & Cobb (Brief, pp.

139 and 142) that the Trust Company, upon becoming a

party to the suit, ratified the receivership by failing to

object thereto, is not sustained by the evidence; for,

within a few months after the appearance of the Trust

Company, it secured the removal of F. D. Nowell as

receiver (Trans, p. 1493). Besides this, the rule of law

is that the compensation of a receiver may be reviewed

upon the final disposition of the estate by decree. {Rucj-

gles V. Patton, 143 Fed. 312 ; Wilkinson v. Trust Co

,

122 Fed. 28; Merchants Bank v. Kreisler, 67 Fed. 388.)
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7. The receiver has gamoled ivith the property in his

hands, seeking to benefit the equities of his family

therein.

Tlie various efforts, made by the receiver to develop

the properties, were for the sole benefit of the stock-

holders' equity. The defendant corporations were at

all times under the complete control of Thomas S. and

Willis E. Nowell, father and brother respectively of

the receiver.

See McBride v. Nowell, 162 Fed. 432.

In fact, at the time this receiver was appointed, out

of the 25,000 shares of stock of the Berners Bay Co.,

Willis E. Nowell held 17,164 shares, Thomas S. Nowell

1156 shares, A. L. Nowell 96 shares, H. P. Nowell 100

shares, and K. R. Nowell 100 shares (Trans, p. 2508).

8. The receiver 7cas guilty of fraud and misman-

agement in issuing certificates for indebtedness due or

claimed to be due at the time of the appointment of the

receiver, and in alloiuing exorbitant claims to himself

and the members of his family.

It appears from the receiver's report (Trans, pp. 1204 to

1214) that, in violation of the terms of the orders au-

thorizing the issue of receiver's certificates, he issued

certificates to himself and his brother Willis E. Nowell,

John F. Malony, his brother Frank H. Nowell, and

Thomas H. George, a member of his office force, being

certificates numbered 22, 25, 54, 60, 67, 73, 129, 133, and

135 aggregating $23,473.68. Also, that he issued Certifi-
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cate No. 107 to Thomas S. Nowell (Trans, p. 1212) in

the sum of $5000.00, the allowance of which certificate

had been previously denied by the order of the Court

(Trans, pp. 1570 and 1571:).

The fraud with reference to the issue of most of these

certificates was discovered in the following manner:

In the receiver's report filed June 11, 1902, there

was a list of the certificates, which had at that time

been taken from the receiver's stub-book, wherein it

appeared that Certificates 22 and 25 were marked "can-

celed". Certificate No. 107 was also marked "can-

celed". In subsequent reports (Trans, pp. 606 to 610,

1204 to 1214) it appeared that the receiver had gone

backr to these canceled certificate numbers and had is-

sued certificates thereon. These certificates were not

issued until the summer of 1903 (Trans, p. 1507), al-

though there is an entry in the receiver's report at page

1204, showing that the certificates were issued Nov.

8, 1901 (Trans, pp. 1204 and 1517). The credit for the

amount of Certificates Nos. 22 and 25 was transferred

from the old company books to the books of the receiver.

The receiver reported that these certificates were

issued for work done on the Kensington Tunnel. The

evidence shows that neither Receiver Nowell, nor his

brother furnished any money, property, or labor on

this work, but simply balanced an account called the

"Kensington Tunnel Account", by transferring a credit

which they had on the books of the old company prior

to the appointment of the receiver (Trans, p. 518).
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Certificate No. 107, which is misdescribed on page

1520 of the record as Certificate Xo. 106, was issued,

aj^parently, to Wallace Hackett for services; and in the

statement of receiver's liabilities filed January 6, 1904,

it is described as Certificate Xo. 106, This was done

to hide the interest of Thomas S. Xoweil, in that cer-

tificate. As a matter of fact, Hackett never did any-

thing save to endorse the certificate back to Thomas S.

Xoweil at the latter 's request (Trans, p. 1521).

It appears from the testimony of the accountant for

the receiver that these certificates, 22, 25, and 106 had

been i^reviously reported as "spoiled" and canceled,

and were used by the Xowells subsequently. (See Tes-

timony of Xathaniel Greene Trans, p. 1521.) This was

done, for the purpose of concealing the recent issuance

of these certificates, from one Joseph MacDonald, an

intending purchaser of the property, who had agreed

under the terms of his contract of purchase to pay off

the receiver's indebtedness (Trans, p. 1521).

It also appears from the testimony of Xathaniel

Greene that Certificate X"o. 156 was reported as hav-

ing been issued to F. D. X^'owell in the report of Jan-

uary 6th, 1904, when, as a matter of fact, it was issued

to Thomas S. Xoweil. This was likewise the condition

with reference to Certificates X"os. 166, 168, 169 (Trans,

p. 1522). When F. D. Xoweil took the stand to explain

the issuance of these certificates, he laid all the blame

upon Judge Brown, and stated that these transactions
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were had under the oral orders of the Court. Mr.

Nowell's language in reference to this matter is found

in the record (Trans, p. 1569), and if it shows any

fraud, or misconduct, on the part of the Judge of the

Court in connection with this matter, it certainly makes

Mr. Nowell a wilful and in fact an active party to it,

and the one benefited thereby. The following is the

explanation of Mr. Nowell:

"I do not remember which one it was. Evidently

'' Mr. MacDonald was going to San Francisco to meet

" Mr. Bradley in regard to the matter, and it was re-

" quired that the receiver provide Mr. MacDonald a

'' schedule covering all of the indebtedness of the re-

" ceiver. It was in the contract between MacDonald

" and the receiver that the receiver's indebtedness was

'' contemplated to be paid, whatever it might be, it was

" to be paid. There was to be a schedule covering the

" amount of the indebtedness. Judge Brown, myself,

*' and Mr. Greene spent a day or two going over the

** accounts and making out our schedule. It was then

'' that the question of these certificates came up which

" had not been issued. That is these certificates to

" "Willis E. Nowell and F. D. Nowell, on account of the

** Kensington tunnel, but I do not remember whether

*' this $5500.00 certificate was discussed at that time or

^' not but I think it was. I think that also came up then.

*' The question came up and was discussed. Judge

" Brown stated that you have not taken those certifi-
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'
' cates heretofore which you were entitled to do. If you

" take them now and they are taken in their order—in

" the regular order at the end of the list and put into

" this schedule Mr. MacDonald and his associates will

" believe that you have been stuffing the report. So he

" said I think it would be proper and right to issue

" those certificates on some old number that has been

'* spoiled so as not to have it appear that the certificates

" have been issued at the last moment and that there

" was some sort of a graft connected with it. That was

" about the way it came up. That was in my office"

(Trans, pp. 1659 to 1662).

After Judge Brown had entered the order before re-

ferred to, denying the compensation sought by Thomas

S. Nowell, upon which the Certificate No. 106, or 107,

as the case may be was issued, Nowell testified that, at

Judge Brown's instance and suggestion, Certificate

No. 106 was falsely issued to Wallace Hackett. We
quote the language of Mr. Nowell in this connection:

"A. I was going to explain that Mr. Thomas S.

" Nowell had made a request upon Judge Brown to

*' allow a certificate to be issued to him for $5000.00

" to cover certain exi^enses incurred in the attempted

" promotion of the reorganization plans, etc. Judge

" Brown did not act upon that officially, but later on

*' in my office the question came up and he ordered me
" verbally to issue that certificate to Mr. Nowell and
'' at his own proposal added $500 for incidentals which
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" made the certificate $5500.00, which I issued at his

" request to Wallace Hackett" (Traus. p. 1657).

This, taken in connection with the testimony to the

effect that Judge Brown was interested in some of the

property of the Nowells belonging to the American

Gold Mining Co., but not in this receivership, tends to

exj^lain some of the presumptuous methods adopted by

this receiver in securing illegal allowances (see contract

Trans, p. 1587, between Thomas S. Nowell for Amer-

ican G. M. Co., and M. C. Brown).

A careful examination of the receiver's reports proves

without any question, that it has been a "graft" from

beginning to end, as far as the Nowells are concerned.

In the MacDonald contract of May, 1904 (Receiver's

Exhibit No. 8, Trans, p. 630), there was a clause, that

$50,000 should be paid to F. D. Nowell personally. This

was in addition to MacDonald 's contract to pay off the

receiver's indebtedness in case he took the property.

It also appears from F. D. Nowell 's testimony (Trans.

p. 1719) that he was receiving this sum of money as

agent for Thomas S. Nowell. In fact, it has been im-

possible throughout this receivership, while under the

administration of F. D. Nowell, for any one to deal

concerning these properties, without pajang tribute or

giving some extra compensation, to some member of the

Nowell family.

In addition to having his musician brother as super-

intendent of the mines at a salary of $3000.00 per an-
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num (Trans, p. 1607), he employed another brother as

purchasing agent in San Francisco (Trans, pp. 1526

and 1617). At the time he was appointed receiver for

the Berners Bay properties, he was likewise receiver

for another Nowell company, the American Gold Min-

ing Co. (Trans, p. 1621). He and his brother under the

firm name of ^'Nowell Brothers" operated a store on the

Berners Bay properties (Trans, p. 1607). His father,

Thomas S. Nowell, operated a boat to the mines under

charter at $500 per month (Trans, p. 167). His uncle

George Nowell was watchman at the mines (Trans, p.

468), He paid himself office rent at $50 per month,

until Judge Gunnison stopped it (Trans, p. 1528). An-

other brother, George M. Nowell, intervener in the

Court below and one of appellants here, claimed (and

the receiver reported favorably) the sum of $100 for

acting as process-server in delivering a copy of the

cross-complaint and summons in cause No. 603 to the

International Trust Co. at his home in Boston (Trans,

p. 1535).

It appears also, that in August, 1905, seven years

after his appointment, F. D. Nowell was so ignorant of

the details of the business of the receivership, that Judge

Gunnison, of the District Court, fe]t it necessary to

enter an order, requiring him to familiarise himself

with the business of the trust. That order is as follows

(Trans, p. 109)

:

^'It is further ordered that the receiver, F. D. Nowell,

'' proceed forthwith to familiarise himself with the
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" entire business of tlie defendant companies * * *

" And it is further ordered that the receiver F. D.

" Xowell, his attorneys, and all persons acting under

" his direction or employment, refrain from any inter-

" ference with the plans, efforts, or proposition of any

'* or all reorganization committees or proposed pur-

*' chasers of the properties."

The foregoing are merely illustrations, selected at

random from the record, to show the fraud, utter

incapacity and self-interest of the receiver.

9. F. D. Nowell should not he heard to claim any-

thing for compensation, or expenses, since it appears

from the evidence in this case that he has not fulfilled

the covenant in the contract of February 26, 1903, ivhere-

hy he undertook personally to provide for the payment

of the receiver's indebtedness.

The appellants (Trans, p. 927) offered in evidence

a contract between F. D. Xowell, Thomas S. Nowell, and

Willis E. Nowell, as parties of the third part; Wallace

Hackett, party of the second part, and the bondholders

depositing their mortgage bonds under the contract,

parties of the first part. The second clause of this

contract is as follows

:

" The parties hereto of the third part shall provide

" for the prompt payment of the receiver's certificates

" of indebtedness and interest thereon to the full satis-
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'' faction of the United States District Court, and shall

" obtain the discharge of said corporations from the

*' custody of said Court as above described."

The parties of the third part referred to in this cove-

nant were F. D. Nowell, his brother Willis E. Nowell,

and his father Thomas S. Nowell. Under the terms of

the contract, this covenant was not optional, so far as

the parties of the third part were concerned. The re-

ceiver should not be heard to make any claim on ac-

count of his compensation and expenses, without hav-

ing complied with this provision of the contract. The

lower Court found (see Finding, Trans, pp. 458-9) that

the parties of the third part had utterly failed to secure

the payment of these certificates, or the discharge of

the receiver. The presence of this clause in the con-

tract is probably the best evidence of anything in this

voluminous record, to show the personal responsibility,

which the Nowells had to acknowledge for the indebted-

ness, which, through their machinations, had been sad-

dled upon these properties during the course of this

void receivership.

We submit in view of the foregoing that the action

of the Court below, in ordering that the payment of

the claim of F. D. Nowell, for services and expenses,

amounting to over $71,000.00 be postponed to the pay-

ment of the mortgage and of the certificates, was amply

justified.
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10. The action of the Court in fixing the receiver's

compensation and in determining the method of its pay-

ment was, in any event, the exercise of a sound dis-

cretion, with which the Appellate Court will not inter-

fere, unless it is clearly shown that the same has been

abused.

It is a well settled principle that the allowance of

compensation to a receiver is discretionary with the

Court appointing him; and also that the exercise of this

discretion will not be interfered with, except in a clear

case of abuse.

In the case of Wilkinson v. Washington Trust Co., 102

Fed. 28, the Circuit Court of Appeals, for the Eighth

Circuit, had under consideration an appeal of a re-

ceiver of the property of a certain company from an

order of the Circuit Court, refusing to allow him cer-

tain compensation, claimed by him for his services as

receiver, and also refusing to award him any compen-

sation for services of attorneys, whom he had employed

to prepare and present his report. In affirming the

order of the Court below, the appellate Court said:

"Nor was there any substantial ground for a

challenge of the order of the court below refusing

to allow the appellant $2,500 additional compensa-

tion as receiver. It is true that from the entry of

the decree of foreclosure on January 25, 1893, until

September, 1893, the works of the water and light

company were operated under the direction of

the appellant as receiver. But it is equally true

that they were actually operated by one of his em-
ployes, to whom the trust estate paid $250 per month
for Ms services, that the court had allowed to the
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it allowed him $2,500 for his services as special

master, during these very eight months between the

date of the decree and the delivery of the property

to the purchaser. The only question presented by

the appeal here is whether it was unreasonable for

the court below to refuse to allow him an additional

compensation of $2,500. We are of the opinion that

the action of the circuit court in the premises was

just and right, and, even if the issue were doubtful,

we should not disturb or reverse its action unless

the record disclosed a clear mistake of fact, or a

plain error of law. A court of equity has the power

to fix the compensation of the receiver it appoints.

He is its creature,—one of the means by which it

exercises its power. In the administration of a

trust by a court through its receiver, the chancellor,

who appoints, supervises and directs his action,

necessarily knows, better than any record can teach

an appellate court, Y\^hat his appointee has done, and
what is a just and reasonable compensation for his

services. His allowances of this character ought

to be, and are, largely discretionary with the chan-

cellor, and they should not be disturbed unless there

has been a manifest disregard of right and reason.

Trust Co. V. McClure, 49 U. S. App. 43, 45, 24 C. C.

A. 64, 65, 78 Fed. 209, 210; Trustees v. Greenough,

105 U. S. 527, 537, 26 L. Ed. 1157; Stuart v. Boul-

ware, 133 U. S. 78, 82, 10 Sup. Ct. 242, 33 L. Ed.
568."

In Stuart v. Boulware, 133 U. S. 78, at page 82, the

Supreme Court of the United States said:

"Nor is there any doubt of the power of courts

of equity to fix the compensation of their own re-

ceivers. That power results necessarily from the

relation which the receiver sustains to the court,

and in the absence of any legislation regulating the

receiver's salary or compensation, the matter is left
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entirely to the determination of the court from

which he derives his appointment.

"The compensation is usually determined accord-

ing to the circumstances of the particular case, and

corresponds with the degree of responsibility and

business ability required in the management of the

affairs entrusted to him, and the perplexity and

difficulty involved in that management. Like all

questions of costs in courts of equity, allowances

of this kind are largely discretionary, and the ac-

tion of the court below is treated as presumptively

correct, 'since it has far better means of knowing

what is just and reasonable than an appellate court

can have,' as was remarked by Mr. Justice Brad-

ley in Trustees v. Greenough, 105 U. S. 527, 537,

where the subject is considered."

In the case of Chandler v. Cushing-Young Shingle Co.,

42 Pac. 548, the Supreme Court of Washington, upon

this subject, said (p. 551)

:

"The rate of compensation of receivers is not

fixed by law in this state, and the amount must,

therefore, be determined by the court in the exer-

cise of a sound discretion, and must depend upon

the circumstances of the particular case. The gen-

eral rule is that, where the court by which the re-

ceiver was appointed has fixed his compensation,

after the hearing of testimony, and the allowance

made is warranted by the testimony adduced, and

appears to be reasonable, the exercise of the court's

discretion will not be interfered with by the ap-

pellate tribunal. High, Rec. (3rd Ed.) §783."

Similarly, this Court in the case of Tyler Min. Co. v.

Sweeney, et at, 79 Fed. 277 (at page 281), held that

"In equity cases and in other cases where there

are no statutory provisions or rules of practice, the
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award of costs, as well as the taxation thereof, rests

in the sound discretion of the trial court, and will

not be reviewed in the appellate court, except in

cases of a manifest abuse of such discretion."

See, also

Clarke, et aL, v. Richmond etc. Co., 62 Fed. 328-

334;

West V. East Coast Cedar Co., 113 Fed. 742;

Farmers Loan S Trust Co. v. McClure, 78 Fed.

209;

Pennie v. Roach, 94 Cal. 515, 520;

Watson V. Sutro, 103 Cal. 169;

Pac. Mut. Life Ins. Co. v. Fisher, 106 Cal. 224,

234.

In the case at bar, the Court below, in postponing

the payment of the receiver's compensation to the pay-

ment of the mortgage indebtedness and of the receiver's

certificates, acted ujaon the theory that, if the property

upon the foreclosure sale should bring sufficient to pay

the mortgage debt and the three issues of receiver's

certificates, and to leave a surplus, then, the surplus

should be applied to the payment of the receiver's com-

pensation. If such proves to be the case, then, and in

that event only, the contention of Nowell, that his ad-

ministration as receiver, was of benefit to the prop-

erty, will have been established. Considering the acts

of the receiver, shown in connection with the receiver-

ship, we submit, that the Court below did certainly not

abuse its discretion, under the circumstances.
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SECOND.

THE LOWEE COURT DID ^OT EKR I>{ DENYING THE APPLICA-

TION OF APPELLANTS, MADE MOKE THAN FOIR MONTHS

AFTER THE DECISION AVAS RENDERED IN THE CASE, AND

MORE THAN TAVO MONTHS AFTER THE FINDINGS AND DE-

CREE WERE ENTERED, TO SET ASIDE THE DECREE AND

PERMIT THEM TO AMEND THEIR PLEADINGS AND TO RE-

TRY THE CAUSE.

1. There ivas no mistake, inadvertence, surprise, or

excusable neglect on the part of appellants, nor tvas

their motion to open the decree made ivith diligence.

About four months after the decision of the cause

was rendered in the Court below, the appellants con-

ceived that their pleadings had been improperly framed,

and that they could not raise any of the questions of

estoppel, discussed in their brief (other than those ques-

tions urged with reference to the acts of the Trust Com-

pany itself, and the question as to the effect of the

Hackett waiver of June 13th, 1904), and they, there-

fore, filed on September 4th, 1907, more than two months

after the entry of the findings and decree, their mo-

tion to re-open the decree. This motion, in part, was as

follows

:

''That in order that full and complete justice may
" be done between all parties in interest, and the said

" properties, and the holders of all liens against the

" same, it is necessary that the holders and owners of

" said bonds be made parties hereto and be compelled

" to litigate the question of priority of the bonds so

" held bv them over the indebtedness contracted by the
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*' receiver by their knowledge, consent, and procure-

'' ment" (Trans, pp. 526-7).

None of the pleadings of the appellants set up any

specific acts of any particular bondholders, nor was

any attack made upon any particular bonds. The at-

tack was a general one upon the lien of the mortgage,

and upon the bonds as a class (Trans, pp. Ill, 220,

229, 241, 335, 348, 365 and 397).

The appellants made no motion to amend, and per-

mitted the findings and decree to be entered on July

2, 1907, more than two months after the opinion was

filed on April 23, 1907 (Trans, p. 399). On the date of

the entry of the decree to-wit: July 2nd, 1907, they ac-

cepted the decree and findings as final and applied for

and obtained time within which to prepare and file a

bill of exceptions on appeal (Trans, pp. 522-3). On

September 4th, 1907, some two months later, they filed

their motion as before stated. This motion the lower

Court very properly denied, for the following reasons:

The Alaska Statutes (Carter's Code Sec. 93, Part

IV, p. 163) provide for relief against excusable neglect.

The negligence of these parties with reference to the

timely presentation of their application, was inexcus-

able. The International Trust Co. was called into this

action by appellants (companies defendant in the Deck-

er suit—Trans, p. 111). When the cross-complaint of

the Berners Bay Co. was framed, it was the duty of

the appellants to then clearly state the issues, upon

which they intended to rely; and, if, they desired to at-
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tack any particular bonds on account of the actions of

the holders thereof and yet to admit the validity of

the mortgage lien, with reference to other bonds, they

should have framed their pleadings accordingly. The

allegations, however, in the cross-complaint (see Trans,

p. 113) admitted the validity of the mortgage lien for

the full amount of the mortgage debt, and were directed

to making the lien of the receiver's certificates prior

to the lien of the mortgage

—

not prior as to any specific

bonds. None of the persons mentioned in the motion

of appellants to open up the decree (Trans, pp. 424 to

427) were named in those pleadings, nor was any at-

tack made upon their bonds. The same is true of the

answer of F. D. Nowell, receiver (Trans, p. 229), ex-

cept that the validity of the mortgage lien is specifi-

cally attacked, on account of the release of the mort-

gage, which was placed in escrow, to be used in case

MacDonald accepted the properties, under the option of

his contract (Trans, pp. 233-234). A specific attack is

also made in paragraph 5 of the answer of Nowell

(Trans, p. 234) against the lien of the mortgage, on

account of the waiver of Wallace Hackett of June 13th,

1904; otherwise, the attack is a general one. The same

is true of the answer of John C. McBride, receiver

(Trans, i^. 358) ; also of the amended petition of inter-

vention of Nowell and Clapp (Trans, p. 387) and of

all the other pleadings filed by the appellants herein,

either in cause No. 603 or cause No. 536-A.
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The Trust Company was brought into Court by

these appellants; they had the option from the in-

ception to frame their attack generally upon the lien

of the mortgage, or upon specific bonds, as they saw

fit; more than a year elapsed, after the Trust Com-

pany was brought into this action, and before the trial

of the cause. Appellants were parties to the litiga-

tion, out of which arose all of the acts, which they now

claim constitute an estoppel on the part of the bond-

holders named in the motion. They cannot claim that

they were in ignorance of these facts, or that a dis-

covery of them was made after the trial of the cause.

They permitted the cause to go to decree without ob-

jection, and then waited before making the motion in

question, for more than four months after the opinion

of the lower Court was entered.

See,

23 CijG. 894, 895, 909.

2. The motion to re-open the decree having been

made and filed subsequent to the entry of the final de-

cree in the Court beloiv, its disposition rested in the

sound discretion of the lower Court and is not subject

to review in this Court.

This Court has no jurisdiction to review any pro-

ceedings in the Courts of Alaska, subsequent to the

entry of the final decree, for the reason that the Alaska

Code provides only for an appeal from final judgments;
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and the order denying tlie motion to re-open this cause

in the lower Court is not a final judgment (see Carter's

Codes, Sec. 504, Part IV, p. 252).

That the granting or refusal of this motion lay in the

discretion of the trial Court.

See

23 Cyc, pp. 894, 895. ;

3. It is well established that a proceeding to vacate

and set aside a judgment cannot he sustained on any

grounds which might have been pleaded in defense to

the action and ivhich could have been plead, ivith proper

care and diligence.

Sisson V. Pittman, 38 S. E. 315;

Purity Ice Works v. Rountree, 30 S. E. 885;

Fischer v. Riefel, 53 N. E. 407;

Merrill v. Boive, 25 N. W. 840;
'

Britt V.Meyers, 211^. y^.Q^ii:;

Roseherry v. Wilson, 68 S. W. 417;

Farris v. Hoskins, 63 S. W. 577;

Mack Mfg. Co. v. Van Duerson, 138 Fed. 953.

Finally, upon this point, we call attention to the fact

that all the evidence offered by the appellants in the

Court below, was received by that Court, and is now in

this record. From the motion above referred to, it is

apparent that appellants offered this evidence upon

the theory that they were submitting all the evidence

at their command to establish an estoppel, both as
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against the bondholders as a class, and as against the

particular bondholders mentioned in the motiou. So

that, if this Court should be of the opinion that the

bondholders were not necessary parties to the action

in order that the priority of the appellants' receiver's

certificates over the specific bonds could be determined,

all the evidence is now before this Court to determine

this issue.
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THIRD.
.

THE COURT BELOW DID NOT ERR IN DECREEING THAT THE

MORTGAGE INDEBTEDNESS, AS BETWEEN THE SAME AND

THE RECEIVER'S CERTIFICATES, WAS THE PARAMOUNT

LIEN UPON THE MORTGAGED PROPERTY, SUPERIOR AND

PRIOR TO THAT OF THE RECEIVER'S CERTIFICATES.

1. Discussion of Argument and Authorities Cited by

Appellants.

At pages 129 to 139 of their brief Messrs. Malonf &

Cobb argue several propositions, upon which they base

their claim that the lien of the mortgage, of July 1st,

1896, has been supplanted by the receiver's certificates.

They first cite the case of Rinehart v. Aug. Mining &
Inv. Co., 94 Fed., p. 901. The facts in that case were,

however, essentially different from those in the case

at bar. In that case the mortgagee became a party

to the litigation, less than a year after the

original order appointing the receiver, and con-

sented to a decree, establishing the priority of the re-

ceiver's certificates over the bonds. A minority of the

bondholders, after this decree was entered, appealed

and challenged the validity of the receiver's certificates.

Upon the appeal the Court decided that the bondholders

were bound by the action of the mortgagee who, after

he became a party to the action, having a full knowledge

of the facts, ratified the issuance of the certificates, and

consented to the decree giving them priority. The next

case, Russell v. White, 63 Mich. 409, cited by counsel, is

not in point. In the case at bar, as soon as the Trust

Company appeared it challenged the validity of the re-
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ceiver's certificates. See International Trust Co. v.

Decker Bros., 152 Fed. 78.

Counsel for appellants next discuss what they claim

to be all of the material facts, bearing upon the question

of priority between the certificates and the bonds. They

first state that every original bondholder, excepting

three, was also a stockliolder of the Berners Bay Com-

pany. Whatever the fact may be in this regard, it cer-

tainly in no wise tends to establish a waiver of the

mortgage lien. The list of stockholders (Trans, p. 375)

shows that the bondholders held a very small propor-

tion of the stock. The fact is that Thomas S. Nowell

and his sons held more than two-thirds of the stock of

the Berners Bay Company (Trans, pp. 2508-9),

The second point of Messrs. Malony & Cobb's brief

(p. 129) is that the bondholders were all residents of

Boston and New York. If any point is to be made of

this fact then, we submit, that owing to the remoteness

of the bondholders and of the Trust Company from the

scene of this litigation, they certainly were chargeable

with a less degree of knowledge of the details and pro-

ceedings in this one-sided lawsuit, which was conducted

by the Nowell family and their attorneys for a period

of more than eight years, than if they had been in

Alaska.

It is next stated by the same counsel (Brief pp.

129-30) that not a dollar of interest has ever been paid

upon the bonds. How this fact can be taken as tending

to establish a waiver of the prior lien of the mortgage
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we are unable to understand. Counsel stated (Brief p.

130) that the companies consented to the appointment

of a receiver. Even if this had been the fact, such a

consent of companies, under the absolute control of

Thomas S. Nowell and F. D. Nowell, to the appointment

of a receiver, could have nothing to do with impairing

or destroying the lien of the mortgagee. The acts of

the mortgagor certainly can not impair the lien of the

mortgagee.

It is then said that Endicott, Hackett, Hobart, and

Sawyer, joined in a request for the appointment of F.

D. Nowell as receiver (Brief of Messrs. Malony & Cobb,

p. 130). No such request, however, appears in the rec-

ords and files of cause No. 603. The number of bonds

outstanding was 500; and on pages 56 and 57 of their

brief Messrs. Malony & Cobb admit that the four bond-

holders, named as requesting this appointment, held no

more than 78 of these bonds. Such a request by four

bondholders, even if it had been made, could not have

had the effect of postponing, or destroying, the lien of

the mortgage, which was vested in the Trust Company,

representing over 30 bondholders. It is further stated,

that the first certificates issued in 1898 were taken by

the bondholders in Boston. This statement is a trick of

language, which has been frequently resorted to in the

brief and in the pleadings. The fact is that $35,000 of

certificates were originally issued to Thomas S. Nowell

(Trans, p. 1624) and by him sold to Henry Endicott,

one of the bondholders, holding at the time, even ac-

cording to the claim of George M. Nowell (Trans, p.
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377) not more than 13 of the 500 bonds. The Court

should distinctly understand, then, that in this particu-

lar instance the words "the bondholders", mean Henry

Endicott.

Counsel further say (Brief p. 130) that $45,000 in

cash was advanced by the bondholders in anticipation

of the $190,000 issue. The facts in this connection are

that $20,000 of these certificates were sold to Thomas

Stokes, holding, according to the claim of appellants

themselves (Brief of Messrs. Malony & Cobb p. 57),

only 10 bonds; two to David L. Webster holding, ac-

cording to the contention of appellants {id. p. 57), only

35 bonds, one to E. Hobart holding, according to the

contention of appellants {id. p. 57) only 8 bonds, and

two to Henry Endicott holding, according to the conten-

tion of appellants {id. p. 57) only 13 bonds; so that in

this instance again, the words ^^the bondholders" means

only four out of thirty bondholders, holding at the time

but 66 bonds. These subscriptions for the purchase of

receiver's certificates were obtained by Thomas S.

Nowell (Trans, p. 1530), after F. D. Nowell had pro-

cured ex parte orders from the Court at Juneau, pro-

viding for the issuance of the certificates, and it is

probable that these bondholders believed, from the rep-

resentations of Thomas S. Nowell, that the order au-

thorizing the issue of the certificates displaced the lien

of the mortgage. But, of course, they were mistaken as

to the law in this regard. Is the International Trust

Company, acting as trustee for 500 bonds, negotiable

upon delivery, to lose the priority of the lien, of its
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mortgage, held by it for the protection of each of the

500 bonds, owned by thirty bondholders, because four

bondholders, holding seventy bonds, have seen fit to

purchase receiver's certificates? In any event could

the mere purchase of receiver's certificates by a bond-

holder constitute a waiver of the priority of the lien of

the mortgage, given to secure the bonds?

Under the head of Fifth (Brief p. 130) Messrs. Ma-

lony & Cobb say that the second issue of certificates was

ordered and the issue made, pursuant to a contract

made by the bondholders with the Mines Securities Com-

pany. This statement is without foundation in fact.

The certificates issued under the Mines Securities con-

tract are of the first issue of certificates (see Certs. 124

to 128 Trans, p. 1213; Nos. 95 to 99 Trans, p. 1211).

The list of certificates of the second issue will be found

on pages 1220 to 1222 of the transcript, and none of the

certificates of the Mines Securities Company, or any one

connected with the Mines Securities contract, appear in

this list. It is also said, in this connection, that the In-

ternational Trust Company was to hold the papers

under the provisions of the contract in escrow. The

Trust Company was not a i:>arty to this agreement, and

no notice, or knowledge, thereof on its part was proved.

One of the provisions of the contract, with reference to

placing the papers in escrow, was as follows

:

''And that all documents and papers connected with

'' its incorporation and organization shall be deposited

*' in escrow with Thomas S. Nowell, Thomas J. Hurley

** and one other by them to be selected" (Trans, pp.
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583, 586). The Mines Securities ComiDany never con-

firmed its subscription to tlie $25,000, Imt only took

$10,000 of the certificates (Trans, pp. 1211, 1213). It

does not appear in evidence that any papers were ever

placed with the International Trust Co., nor that any

payments on account of the contract were ever made

through it. Neither can aiDpellants claim the benefit of

any acts of the bondholders in their meeting with B. M.

Behrends as special master; for, his trip East was with

reference to the Mines Securities certificates and none

other (Trans, pp. 818-9; 851 to 851). The contract did

not culminate in a sale of the projDerties, as expected.

Appellants hold none of the certificates issued under

the pro^dsions of the contract, and they were all pur-

chased in the East, as is admitted by counsel (Brief of

Messrs. Malony & Cobb, p. 19).

Under the head of SivfJi (Brief, p. 130) counsel next

refer to a certain certificate for $15,996.29, issued to

"Wallace Hackett for moneys payable to the International

Trust Co. on foreclosure of its mortgage against the

American Gold Mining Company. F. D. Xowell testi-

fied (Trans, p. 1670) that the agreement introduced in

evidence (Trans, p. 1587) to which, however, the Trust

Company was not a party, ivas not the contract under

icliicli this certificate was issued. Counsel then say that

Hackett acted as agent for the Trust Company. There

is absolutely nothing in the record, showing any author-

ity from the Trust Company to Mr. Hackett, and coun-

sel's statement to this effect is erroneous. Counsel say

that this certificate turns up in the hands of Corning,
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Gillespie and Faircliild; while this is not a matter of

interest to the Trust Company, this statement is not only

unsupported by the transcript, but is also unfounded

in fact. Neither of these statements is supported by any

citation to the record. Moreover, the list of the certifi-

cates held by Corning, Gillespie and Fairchild ap-

pears in the transcript (p. 487) and this certificate is not

among them. As a matter of fact this certificate was

not represented at the trial by anybody. There is no

evidence in the transcript, either by letter or otherwise,

that indicates that the Trust Company had anything

whatever to do with this certificate (which is No. 2 of

the second issue). If that certificate had been issued,

and the letters of the Trust Company to Messrs. Malony

& Cobb (Trans, pp. 1598 to 1603) had anything to do

with the purchase of that certificate by it, why are the

letters absolutely silent on the subject? Furthermore,

this certificate was issued on November 22nd, 1902

(Trans, p. 1220). The contract, under which counsel

claim it was issued (Trans, p. 1587) was executed on

July 25th, 1902, and no further certificates of this series

were issued until July 31st, 1903. There is no connec-

tion whatever between certificate No. 2 and those which

were issued a year later to parties, who have since as-

signed them to appellants Nowell and Clapp, and which

latter are the only certificates before the Court.

Under the head of Seventh (Brief p. 131) counsel say

that the MacDonald contract was known and assented

to by the Trust Company.
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Counsel are entirely in error. There is nothing in the

transcript to siipijort this statement. All that the tran-

script shows in this regard is that the Trust Company

issued a release of the mortgage, and the same was sent

to Wallace Hackett, who had deposited the bonds to se-

cure the release. The letter from Hackett to the Trust

Company, under which this release was secured, is found

in the transcript at page 877, together with Mr. Graham's

testimony in connection therewith. No reference what-

ever is made to the MacDonald contract. It is true that

Hackett sent the release to the First National Bank of

Juneau to be delivered upon the performance of the

MacDonald contract. But the contract was not per-

formed; the release did not become operative; it was

returned by Hackett to the Trust Company and by it

canceled, and the bonds deposited were returned to the

respective owners and holders (Trans, p. 964).

On page 131 of their brief, Messrs. Malony & Cobb

under head Eight, refer to the circular letter from Wal-

lace Hackett to the bondholders. They intimate that the

same contained some provision, acknowledging the pri-

ority of the certificates. This letter (Trans, pp. 909 to

912) contains no such provision. Counsel make a par-

tial statement of the facts relative to the execution of

a certain document which they term a "ratification and

consent". This document was filed by the receiver in

the District Court in cause No. 603 on July 1st, 1904,

and was signed by Mr. Hackett on June 13th, 1904. The

facts and circumstances surrounding the execution of

this document are the only ones seriously considered by
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tlie lower Court and are fully discussed later on in this

brief.

At pages 138-9 of their brief, counsel contend that

the properties were greatly benefited by the work under

the various issues of receiver's certificates. Mr. Kinzie,

the manager of the Treadwell mines, and who had

charge of the work done under the MacDonald contract,

testifying on behalf of the receiver in the Court below,

stated that the property had been benefited to the extent

of the Kensington tunnel, the cost of which was about

$18.00 per foot (Trans, p. 839). The testimony shows

there were about 2400 feet of tunnel and drifts included

in the Kensington tunnel work (Trans, p. 888). The

property, then, according to Mr. Kinzie 's testimony,

has been improved in the sum of $43,000.00 ; and his tes-

timony should carry considerable weight, as he is a

mining engineer and operator of acknowledged stand-

ing. His testimony and that of B. L. Thane were some-

what in conflict, as Mr. Thane placed the value of the

development work at a higher figure. Mr. Kinzie, how-

ever, was unwilling to place a higher valuation upon it

(Trans, p. 846). The fact, therefore, that the value of

the properties during all of the years of the receiver-

ship was enhanced to the extent only of $40,000 or

$50,000, although receiver's certificates for the express

purpose of developing the properties in an amount ex-

ceeding $250,000 were issued, is a sufficient answer to the

contention that the certificates are entitled to a priority

over the mortgage, because the property was improved

to the amount of their issue. The rule as to the claims
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to which the Court could give priority, is stated in the

previous opinion of this Court in this cause (152 Fed.,

at page 85), in which the language in the case of Inter-

national Trust Co. r. United Coal Co. is quoted with

approval, as follows

:

"Such obligations must have been contracted for,

and must relate strictly to, the preservation of the

status of the property at the time of the appoint-

ment of the receiver."

The lower Court found (Trans, p. 471) that there

was no evidence of beneficial expenditures. F. D.

Noweil testified that he could not in his reports point

to any claims which had been incurred for the preserva-

tion of the estate (Trans, p. 1724). See case of Invest-

ment Co. V. Hospital (67 Pac. 194),

At pages 144-5 of their brief Messrs. Malony & Cobb

challenge the correctness of the conclusions of the lower

Court that the first issue of certificates is entitled to

priority over the second and third issues. This appellee,

the International Trust Company, has no interest in the

determination of that question. It seems clear, however,

from the provisions of the order authorizing the first

issue, that if such order is valid so as to support the

certificates at all, the order constituted a contract with

the holders of that series, the obligations of which could

not be impaired by the subsequent action of the Court.

The only method by which the second issue could have

been placed on a parity with the first, would have been

to have authorized an entirelv new issue, in which the
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receiver should have effected, by negotiation with the

holders of the first issue, an exchange of the second for

the first issue,—as was, in fact, done in 1901 when

$35,000 of certificates of a previous issue were retired.

In answer to the argument of appellants (Brief of

Messrs. Malony & Cobb, pp. 129 to 139) that the pay-

ment of the mortgage indebtedness has been postponed

to the payment of the receiver's certificates, we submit

the following propositions:

2. The consent of any portion less than the whole

number of a class of bondholders of a corporation not

quasi-public, is insufficient to empower a Court to sub-

ordinate the lien of the mortgage, given to secure the

bonds, to receiver's certificates issued under orders of

the Court.

It appears from the testimony of Thomas S. Nowell,

given in behalf of the appellants herein and also on

behalf of the receiver, John C. McBride, who has not

appealed from the decree of the lower Court (Trans.

Vol. II, pp. 540 and 541), that there were in all forty

bondholders, holding the five hundred bonds issued

under the mortgage deed of trust. Of these forty bond-

holders, the following is a list of those who actually

purchased receiver's certificates at the solicitation of

Thomas S. Nowell, during the course of the receiver-

ship :



NAME 1
N(). Bonds Tr. p.

1

Certificate Nos. Cash Paid 1 Tr. p.

Thos. Stokes 10 540 Nos . 1,2,3 &4 $20,000.00 1202

Edw. Hobart 1# 540 7 5,000.00
(

(

Henry Endicott 13 540 8 & 9 10,000.00 a

F. L. Slade 5 540 112 2,000.00 1212

F. G. Landon 10 540 113 1,000.00 i i

J. H. McLeod 5 540 114 3,000.00 1213

Henry Endicott 13 540 115, 116,

117, 118

& 119 10,000.00
<<

David L. Webster 35* 541 i i 120 1,000.00
a

Thos. Stokes 10 540 i i 111 5,000.00 1212

Henry Endicott 13

86

540 a
1, 2, 3 & 4

of Series

of 1898

(Replaced

Nos. 102,

108, 109

110)

35,000.00

by

105,

&

((

Totals $92,000.00

* Held as collateral.

^ One of heirs> of Hobart Estate, which estate held S bonds.

The only certificates out of the entire first series

issued for cash were issued as above stated, save and

except $10,000.00 of certificates issued to the Mines

Securities Co., being certificates Nos. 124 to 128 inclu-

sive and certificates Nos. 95 to 99 inclusive. No claim

of priority is made by the holders of the certificates

originally bought by Mines Securities Co. The fact

also is, as will be seen hereafter, that no other certifi-
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cates of the first series were issued by the receiver,

except for indebtedness, which had been incurred by the

receiver of the old company, without authority of the

Court and prior to the application for the issuance of

the receiver's certificates of the first issue. We have,

then, this condition of affairs

:

It is claimed that, because the holders of eighty-six

bonds (Trans, p. 54), without the knowledge of the

Trust Company (see Graham's testimony. Trans, p.

879), and without being parties to the action whereby

they could have full knowledge of the situation, and

without entering any waiver, or release, of their rights,

purchased $92,000.00 of the certificates of the first series,

they thereby not only lost the right to enforce the col-

lection of the bonds held by them, but also displaced the

mortgage lien which had been vested in the International

Trust Co. This lien the Trust Company held as trus-

tee for the benefit of each and every one of the holders

of the 500 mortgage bonds, all of which bonds, as will

be seen from the terms of the mortgage (Trans, p. 118)

were payable to bearer and negotiable by delivery,

the mortgage itself not being due until 1914 (Trans, p.

117). The holdings with reference to these bonds, ac-

cording to the evidence and pleadings, have changed

very much from time to time. In the month of Decem-

ber, 1905, four hundred were held by Corning, Gillespie

and Fairchild (Trans, p. 673). It appears also (Trans,

p. 670) that on the 13th day of June, 1904, John K.

Bates of Portsmouth, N. H., owned 283 of the bonds,

although in July, 1900, he owned none of them (Trans.
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pp. 549, 550, 551). On Februarj^ 6tli, 1902, Henry Endi-

cott lield or represented 260 bonds (Trans, p. 596),

whereas, on June IStli, 1904, neither Henry Endicott

nor his brother William held any (Trans, p. 670).

On the former appeal in this case (152 Fed., 78), this

Court used the following language:

**The main trouble is, however, that it (the court

below) ever assumed custody in the first instance,

and attempted to subordinate the mortgage lien of

the Trust Company, without its assent, to the sup-

posed lien of receiver's certificates issued wholly

without warrant or authority of law." (pp. 86, 97.)

At page 84 the Court quotes with approval from

Farmers Loan S Trust Co. v. Grape Creek Co. (50 Fed.,

481) as follows:

"In a suit to foreclose a mortgage on the prop-

erty of a coal-mining company the court has no

power, as against the objection of even a small mi-

nority of the holders of the mortgage bonds, to au-

thorize a receiver appointed in the suit to issue cer-

tificates which shall be a first lien on the mortgaged
property, in order to enable him to continue the

operation of the mines" (Italics ours).

In the case of Fidelity Ins. Trust d Safe-Deposit Co.

V. Roanoke Iron Co., 68 Fed. 623, in accordance with the

rule laid down in the case of Farmers Loan d Trust Co.

V. Grape Creek Coal Co., the Court uses the following

language

:

''The Court is confronted by the very important

question as to its authority to issue receiver's

certificates without the consent of all the lien

creditors to enable the receiver of a private cor-

poration to carry on the business of the insolvent
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company. * * * xiie court lias given the ques-

tion careful consideration ; and in view of the prin-

ciples on which the authority of courts of equity to

order the issuance of receiver's certificates in any
case rests, and in view of the weight of the authori-

ties cited, the court is clearly of opinion that it

has no power to authorize the receiver of a private

corporation to issue certificates to be a paramount
lien for the purpose of carrying on the business of

an insolvent corporation, when all the lien creditors

do not consent thereto, unless it be necessary to do

so in order to preserve the existence of the cor-

porate property and its franchises."

In the case of 7//. Trust S Sav. Bank v. Bond, 105

Fed. 130, the Circuit Court of Appeals, 8th Circuit,

said (p. 131)

:

*'It is contended that it is inequitable for the

trustee and the bondholders to insist that the lien

of their mortgage is superior to that of the inter-

vener, because the Ottumwa bondholders knew that

the addition to the plant and power of the mort-

gagor was being made, and that the intervener was
loaning the money to the mortgagor to assist in pay-

ing for it. But the residents of Ottumwa owned
only 58 of the bonds, while the majority of them
were held by nonresidents, who knew nothing of

the construction of the addition or of the loan of

the intervener until after the new building was erect-

ed and the new machinery was purchased. The
bondholders in Ottumwa could not, by their action,

estop the trustee or the majority of the bondhold-

ers; and, if the intervener has any claim against

the residents who held these 58 bonds, it is against

them individually, and not against the trustee, or

the mortgagees, which it represents."
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It is clear, therefore, that unless the Trust Company

and all of the hondliold'^rs consented to the issuance of

receiver's certificates, the lower Court was without au-

thority to proceed with the authorization of the certifi-

cates as a prior lien. The facts above recited show that

only 7 out of 40 bondholders, holding 86 out of 500

bonds, had anything whatever to do with the purchase

of certificates. The simple fact that these few bond-

holders, for any reason, purchased certificates, not only

does not commit all the bondholders to the priority of

the certificates, but does not even commit the bondhold-

ers so purchasing.

3. An order of a Court, made in a case in ivhich

property, subject to a mortgage to secure outstanding

bonds, is placed in the hands of a receiver, authorizing

the issuance of receiver's certificates and ordering that

they be a first lien upon the mortgaged property, and

made prior to the time that the mortgagee or any of the

bondholders become or ivere parties to the action, is not

binding on the mortgagee or on the bondholders, and

cannot displace the priority of their lien upon the mort-

gaged property.

In the previous decision in this litigation, in the case

of International Trust Co. v. Decker Bros, et al., supra,

this Court uses the following language:

"But the thing of peculiar moment is that they

(said receivership orders authorizing certificates to

be issued) were made and entered without the ap-

pearance or consent of the International Trust Com-
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pany, although they purport to subordinate its

mortgage lien to the lien of the receiver's certifi-

cates."

The Supreme Court of the United States in the case

of Kueeland v. Luce, 141 U. S., 491, has announced the

rule of estoppel, which would prevent parties to an ac-

tion, who are actually in Court and charged with notice

of all of the proceedings, from questioning the validity

of the receiver's certificates issued while they were par-

ties to the action; and in defining the rule, that Court

uses the following language (p. 509)

:

''The consent of the trustees to the issue of the

certificates bound every bondholder. There is

nothing to show that the tiTistees acted corruptly

or fraudulently. Under all the circumstances of the

case, the bondholders are precluded from claiming

priority over the receiver's certificates, which were
issued for the purpose of preserving the mortgaged
property. In Union Trust Co. v. Illinois Midland
Railway, 117 U. S. 434, 461, this court said: 'As to

receiver's certificates issued with the sanction of the

court, after the ti-ustees become parties, the pur-

chasers and holders should be accorded such rights

as, by the settled principles of equity, are accorded

to those who deal with judicial tribunals having

jurisdiction in the premises.' See also Miltenherger

V. Logansport Railway, 106 U. S. 286; Jones on

Railroad Securities, sections 539, 540; Humphreys
V. Allen, 101 Illinois 490, 499."

The rule is also announced in the case of International

Trust Co. V. United Coed Company, 60 Pac. 621, cited

with approval by this Court (Trust Co. v. Decker et al.,

supra, at pages 84-5), in part as follows:

''While it may, in a proper action, and ivith the

proper parties present, through the instrumentality
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of a receiver (be proper to), carry on the business

of private corporations or individuals temporarily,

and incur obligations therefor that may be made a

l^aramount lien on the corpus of the property, such

obligations must have been contracted for, and must
relate strictly to, the preservation of the status of

the property at the time of the appointment of the

receiver.
'

'

In the case of Belhnap Savings Bank v. Lamar Land

d Canal Co., 6-4 Pac, 215, the Court says:

''But, several months after the certificates were
issued, and at different times, the holders of $9-i.000

of the first mortgage bonds appeared in the action,

either voluntarily or in response to the service of

summons. One of the defendants in error, the

Portsmouth Savings Bank, the owner of $25,000 of

bonds, first filed its petition of intervention asking

to be made a party plaintiff, and to adopt the alle-

gations of the complaint, except in so far as modi-

fied by its ownership of bonds.

"It is insisted by the plaintiff in error that by
this act that bank is estopped to question the ap-

pointment of a receiver and the issuance of the

certificates, and an estoppel also arises, as is said,

because it and other defendants in error, owners of

mortgage bonds, appeared in the action and asked

for foreclosure. If there was nothing in the record

to limit the legal effect of this petition of interven-

tion, it might be that the Portsmouth Savings Bank
would not now be in a position to attack the allega-

tions of the original complaint ; but the record shows
that the court did not grant the petition, and it was
afterwards withdrawn, whether upon application of

intervenor or otherwise the abstract does not make
certain. However that may be, the court after-

wards permitted the bank and the other bondhold-

ers to appear as defendants in the action, with leave

to answer the complaint and file cross-complaints,
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and permission was given to attack the order ap-

pointing the receiver and authorizing the issuance

of certificates. The defendants availed themselves

of the privilege, of attacking the orders for the

reason that no notice was given to the parties

atfected by them of the applications upon which

they were based. In order to sustain the rul-

ing of the court in granting such permission, we
must presume that the showing was satisfactory and
sufficient, and we find nothing in the record that

impeaches its correctness. The defendants, there-

fore, were not, for the reasons urged, estopped

upon the final hearing, nor are they now, to ques-

tion the validity of the receiver's certificates." * * *

"Certain admissions in the answer of the Kan-
sas Loan & Trust Company to the effect that the

first mortgage bondholders were willing, and should

have been given an opportunity, to purchase, these

certificates, is also sought to be invoked as a reason

why the bondholders should now be estopped; but

this company, charged by the plaintiff itself with

being faithless to the trust, cannot bind them." * * "^

"We find nothing in the answer of the defend-

ants, trustees of Florence Kindergarten, and other

bondholders, with relation to the purchase by them
of these certificates, that will estop them now to

question their validity." * * *

"Anotflier ground of estoppel is said to be, that

after all the defendants in error were in court, an
order was made for the issuance and sale of cer-

tificates aggregating $7,000 in addition to the issue

of $30,000 sold before the majority of the bond-

holders were present or had notice; and that to

this last issue, no objection was made by any of

them. We fail to see why, merely because bond-

holders do not now see fit to complain of the issu-

ance of the last series, they should, for that reason,

be estopped to question the validity of the two

earlier ones." * * *
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''That this action, as and Trhen instituted, with
the parties then before it was improperly brought,

and that the court should not then have appointed

a receiver and authorized the issuance and sale of

certificates, we entertain no doubt, and had not a

majority in interest of the bondholders subsequently-

appeared and joined with the original plaintiff in

asking for the foreclosure, the decree would not be

binding on them in any particular. True it is,

that some of the holders of bonds insist that they

have not asked for foreclosure; but it is clear that

a majority in interest have co-operated with the

plaintiff in that respect, and, the other conditions

of the mortgage being complied with, when this

condition was met the right to a foreclosure was
fixed. This, however, is far from saying that all

of the bondholders must be held to have adopted

the ancillary proceeding of the receivership.

*'It has been decided by the Supreme Court of

the United States that one who takes receiver's cer-

tificates, must be deemed to have taken them sub-

ject to the rights of parties who have prior liens

upon the property, and who have not, but should

have been, brought before the court. These prior

lienholders are entitled to their day in court, and
if the certificates have been issued before that time,

when they do appear in court, or are brought be-

fore it, the lienholders become entitled to contest the

necessity, validity, and amount of all such certifi-

cates, as fully as if such ciuestion were then, for the

first time, presented for determination. Union Trust

Co. V. Illinois M. R. Co., 117 U. S. 434." * * *

"The first mortgage indebtedness amounted to

$100,000. The receivership lasted less than two
years, and during that time an indebtedness was in-

curred of $37,000—more than one-third of the en-

tire mortgage debt, and probably more than two-

thirds of the entire value of the property." * * *

''The present case furnishes another illustration

of the usual result which comes from an attempt
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by a court of equity to carry on an enterprise which

has bankrupted the original owners. But we refuse

to extend this doctrine of preferential claims to

such corporations as ordinary ditch companies or-

ganized under the laws of the State." * * *

In Raht V. Attrill, 13 N. E. 282, the Court of Appeals

of New York uses the following language:

"There is no ground for alleging an estoppel

against the bondholders, barring their right to a

review of the action of the court. The claim of

estoppel is based upon the assumed fact that the

trustee knew that a receiver had been appointed,

and did not intervene to prevent the issuing of the

certificates. The trustee at the time was not a party

to the action, and had no notice of the application

for the order, or of the issuing of the certificates,

until after. He was designated as a trustee by the

Company before the bonds were issued, and was one

of the directors of the corporation—positions which

might bring his duty and interest into conflict. It

would be most unjust, under the circumstances, to

conclude the bondholders by his inaction, or for the

reason that, after the advances on the certificates

had been made, he, as one of the board of directors

and as a stockholder of the company, participated

in the action of meetings of directors and stock-

holders in which the order for the issuing of cer-

tificates was approved."

See also Investment Co. v. Hospital, 64 Pac. 644, supra.

The adoption of any rule of law, which would make

binding upon persons, remote from the jurisdiction and

not parties to the suit in which the receivership is car-

ried on (as in the case at bar), orders of Court for re-

ceiver's certificates, entered, while such parties are not

in Court, and are therefore, not charged with the duty of
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examining in detail the proceedings of the receiver,

would have the effect of permitting persons thereafter

contending for the priority of receiver's certificates to

charge in a general way acquiescence and estoppel.

Such a rule would leave to the Court, originally author-

izing the certificates, a latitude in adopting inferences

and arguments, for the purpose of sustaining the cer-

tificates, which would be subversive of justice and fair

treatment. It is clear that, so far as the Trust Company

and the bondholders were concerned, they were from a

legal standpoint, strangers to the suit of Decker Broth-

ers V. Berners Bay Mining S Milling Company. See

Bale V. Finch, 104 U. S., 261; Litchfield v. Crane, 103

U. S., 149.

4. The receiver's certificates were all issued under

orders entered after the claim of Decker Brothers,

plaintiffs in the receivership actio7i, had been paid, and

while there ivas, therefore, no valid, existing controversy

before the loiver Court.

This point has been previously discussed, and we will

not repeat the statements of fact and authorities in this

connection. It is clear that, from and after the 11th

day of February, 1898 (Trans, pp. 1712, 1713), when the

Decker Brothers claim was paid by the receiver, neither

the Court nor the receiver had a right to proceed fur-

ther with the administration of the estate, except for

the purpose of settling the accounts of the receiver.

The holding of the lower Court, upon this subject, with
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the authorities in support thereof, are to be found at

pages 2595-6 of the record.

5. The document signed by Wallace Hackett on June

13th, 1904, and called a waiver, icas signed by him ivitli-

out authority from the bondholders, other than the con-

tract of February 26th, 1903. This contract did not au-

thorize Hackett to sign the waiver. The waiver was

gratuitous, without consideration, and beyond the scope

of Hackett's authority.

The principal issue tried in the Court below, was the

question whether the so-called waiver of June 13th,

1904, executed by Wallace Hackett, was authorized by

the bondholders. It constitutes the only basis for a

claim of ratification of the priority of the receiver's

certificates over the mortgage (Trans, pp. 2596 to 2601).

The lower Court, in passing upon this question, said:

*' Xo power was given to Wallace Hackett by that

" contract, or suggested in his or the Nowells' circular

'' letters of advice to the bondholders, to waive the

" priority of lien of the bondholders. He was not

** given any authority to consent to the issuance of re-

" ceiver's certificates having priority over the bonds,

" but a fair construction of the power—a full con-

" sideration of the whole arrangement, conclusively

*' proves that his duty and power was to protect the

*' bonds and their then present status. True he was
*

' given * full authority to do and perform all things

" 'necessary for the purpose of carrying out this con-
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'tract so far as it devolves upon him', but that must

be construed in connection with the clause providing

that the Nowells 'shall provide for the prompt pay-

'ment of the receiver's certificates'.

" The Nowells were a party to that contract and at

the same time the representatives of the Berners

Bay and allied mining corporations and all these

bound know and did know the limitation upon Hack-

ett's power. The first and second issues of receiver's

certificates had been issued and sold long prior thereto

and were therefore not aided by any estoppel created

by the Hackett waiver. In pursuance to the acquies-

cence of the bondholders by filing their bonds with

Hackett and the Nowells, the latter, for the five

allied mining corporations, entered into a contract with

Joseph MacDonald to run the Kensington tunnel, etc.,

and then to elect whether he would or not purchase

the mines upon the terms mentioned in the contract

dated May 13, 1904. There is no provision in the

MacDonald contract, nor in the order of tliis Court

of May 15, 1904 (Judge Brown), authorizing the re-

ceiver to enter into it by his signature, promising

the MacDonald certificates afterward issued under

it any priority over the bonds of the form.er issues

of receiver's certificates. Upon all the facts and

agreements upon which the MacDonald or third issue

certificates were authorized and paid out, it is my
judgment that Hackett had no power to make his

waiver of priority and to subordinate the lien of
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'

' the bonds to that of the MacDonald or any prior issue

" of certificates.

" It must be noticed, also, that while the MacDonald

" contract was signed by 2»iacDonald and entered into

'' on May 13th, and authorized by this Court on May
" 15, 1904, the Hackett waiver was not signed and

" executed until June 13, 1904—a month later. It can-

'' not, therefore, be held to have been an inducement to

" that contract or to the acceptance of the MacDonald

'^ issue of certificates under that contract. It was a

'' gratuitous and unauthorized destruction of the trust

'' imposed in Wallace Hackett by the bondholders, and

" being without power, and that fact known to all

^' those who took certificates under the MacDonald con-

" tract, it does not constitute an estoppel to the priority

" of the lien of the bonds over the receiver's certifi-

*' cates" (Trans, pp. 2599 to 2601).

On June 13th, 1904, when Hackett received the form

of waiver, which had been drawn up by the attorneys

for the receiver (Messrs. Malony & Cobb) and sent to

him by F. D. Nowell for signature, it is evident that

a doubt existed in his mind whether or not he had any

authority to sign the waiver. So he attached to that

waiver, an affidavit to which we call particular attention

(Trans, pp. 668, 669). The negotiations between Hack-

ett, the Nowells, and the bondholders, are clearly stated

in that affidavit. It was filed in the lower Court with

the waiver, and shows conclusively that Hackett had

no other or further authority to act in the premises,
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than that granted under the contract of February 26th,

1903.

Counsel attack the testimony of Mr. Hackett, and

claim that he has repudiated this waiver, for ulterior

reasons (Brief of Messrs. Malony & Cobb, pp. 131-2).

This attack is absolutely unfounded. We will not add

to the length of this brief by a discussion of Hackett 's

testimony. It is not a question in this case, what Hack-

ett 's testimony was, but the point is that, under the

contract Hackett had no authority to sign the waiver.

The contract, under which he acted, itself establishes his

lack of authority.

Precisely similar to the question here involved was

that before the Circuit Court of Appeals for the 6th

Circuit in the case of Farmers Loan S Trust Co. v.

Centralia S C. R. Co., 96 Fed. 636. In that case the

receiver petitioned the Court for leave to issue $175,000

of certificates for the purpose of paying certain in-

debtedness of a defendant railway company, then in

the hands of a receiver. On the 27th of October, 1897,

the bondholders entered into the following agreement:

"Whereas, on the 7th day of June, 1897, a re-

ceiver was appointed for the Centralia & Chester
Railroad Company, who is now in possession and
control of said railroad, and engaged in finishing

the same; and whereas, the undersigned, holders
of the bonds of said road, are desirous of exercis-

ing, enforcing, and protecting their legal rights

in the premises, to the end that the money due
therefrom may be recovered: Now, therefore, we,
the undersigned, who are holders to the amount of

said bonds set opposite our names respectively
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liereunto subscribed, in consideration of the ad-

vantages which will result to us respectively, from
concert of action in enforcing and protecting our

rights, and in preserving and protecting the prop-

erty of said railroad company, and of other good
considerations, do hereby, each for himself, and not

one for the other, or either of the others, agree

with each other, and with the committee herein-

after mentioned, as follows, that is to say:

"First. That we will act together in concert in

the endeavor to bring about such results as shall

afford protection to the securities now held by us,

and to see that said receiver properly performs his

duty in the premises, and that no unnecessary waste

or disbursements of the funds of the company shall

be made in conducting the business, it being un-

derstood that whatever may be done under this

agreement shall, subject to the stipulations herein

contained, be for our equal benefit, according to

the amount of said bonds held by us, respectively;

and, in order to facilitate our proceedings under
this agreement, AV. S. Ingraham, Eobert Rodman,
William Fuller Tufts, and William T. Bolles, who
are now the owners of a majority of the bonds of

said Centralia & Chester Railroad Company, be, and
they are hereby, appointed a committee in our
behalf, and they and their substitutes, selected as

hereinafter provided, are hereby authorized and
empowered, as our attorneys and in our name, to

take such proceedings, give such directions, execute

such i^apers, and do such acts as they may con-

sider judicious and proper, in order to protect the

rights of the bondholders who are subscribers to

this agreement. * * *

''Third. That if, during the continuance of this

agreement, and the existence of such committee,
any question not herein provided for shall arise

in reference to any matter growing out of the du-

ties hereby devolved upon the said committee, it
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also shall be determined by a vote of the majority

in interest present or represented at a general meet-

ing of the parties in interest, under this agreement;

and such determination shall be binding as well

upon the said committee as upon all subscribers

hereto, and their representatives and assigns.

"Fourth. That we hereby give and grant unto

our said committee full power and authority to do

and perform all and every act or thing requisite

and necessary to be done in and about the premises,

as fully, to all intents and purposes, as we might

or could do if personally present; hereby ratifying

and confirming all that our said committee shall

lawfully do, or cause to be done, by virtue hereof,

including the power and authority to attend all

bondholders' and stockholders' meetings, and if

not ourselves present, either in person or by writ-

ten proxy, to vote in our names, and upon our

bonds and stock, on all questions that may come up
at such meeting, and also to institute, maintain, and
carry on, any and all actions and legal proceedings,

in our name or otherwise, for the purpose of carry-

ing out the object of this agreement. (Signed by
forty-eight bondholders, with an aggregate holding

of 966 bonds.)"

"The committee so appointed, on November 8,

1897, appointed Wayne Griswold their agent, and
executed to him the following power of attorney:

"Know all men by these presents that we, W. S.

Ingraham, William F. Tufts, and W. T. Bolles and
Eobert Rodman, committee, representing all of the

bondholders of the Centralia & Chester Railroad

Company, have made, constituted and appointed,

and by these presents do make, constitute and ap-

point, Wayne Griswold our agent, to represent us

under said agreement, and do hereby make him our

true and lawful attorney, for and in our name,
place, and stead, to procure from the receiver of such
road all the accounts of such receiver and of the Cen-
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tralia & Chester Railroad Company, showing the in-

debtedness of such railroad company, the indebted-

ness of the receiver, also what debts of the railroad

company and what debts of the receiver remain un-

paid and what such indebtedness is for, also how near

such railroad is to completion and how much money
has been expended in its construction by the receiver

and the purposes for which it has been expended, and
to procure full information regarding the same. YCe
also hereby authorize him, if it becomes necessary,

to retain counsel, and make such application to the

court as counsel shall advise, should the receiver

refuse to give the information voluntarily, and to

do all other acts necessary to protect the bond-

holders' interests; giving and granting unto our

said attorney full power and authority to do and
perform all and every act and thing whatsoever

requisite and necessary to be done in and about the

premises, as fully, to all intents and purposes, as

we might or could do if personally present, with

full power of substitution and revocation; liereby

ratifying and confirming all that our said attorney

or his substitute shall lawfully do, or cause to be

done, by virtue hereof " (p. 640).

It is further set forth in the statement of the case

by the Court that Wayne Griswold made his appearance

in pursuance of his supposed authority, in the receiv-

ership action, as follows (p. 637)

:

"To the Honorable Judge of the said Court, in

Chancery Sitting:

"The undersigned, Wayne Griswold, of the City

of New York, for answer to the petition of C. M.
Forman, receiver of the Centralia & Chester Rail-

road Company, filed herein on this day, showeth
unto your honor that at a meeting of the bond-
holders' committee, representing the bondholders
of the Centralia & Chester Railroad Company, and
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owning and representing ninety-two per cent of

said bonds held in New York City on the 8th day

of November, 1897, your respondent was appointed

as their representative, with full power and author-

ity to represent the bondholders herein. Respond-

ent, further answering, says that said bondholders,

through him, admit the facts alleged in the sup-

plemental petition of the said receiver filed herein,

and consent to the issue of the one hundred and

seventy-five thousand dollars ($175,000) worth of

receiver's certificates as praj^ed for, for the pur-

poses therein stated. EesjDondent says that, as the

representative aforesaid, he has carefully examined

the property of said company and its condition, and

that the action prayed for is for the good of all

concerned; and further your respondent sayeth not.

"(Signed) Wa}Tie Griswold, Representative of

Bondholders."

Upon the filing of this paper, the Court ordered the

certificates to issue; the certificates were issued and

sold for cash, and the Court, in dealing with this state

of facts, used the following language (p. 642)

:

"It is strenuously contended that the consent of

the bondholders was obtained, both to the issue

of certificates and to the use made of the proceeds,

but in the main that is not shown to be true. Gil-

lett, the president of the railroad company, had no
authority to represent the bondholders, and his

own testimony is that, except as president of the

company, he never claimed to have such authority.

If the claim was made, it should not have been ac-

cepted without tangible proof capable of being set

out in the record. In matters of such importance,

there should be more than a recital in a docket en-

try, which, if it be evidence, is not conclusive of

the fact against any but parties. The chief reliance,

however, for proof of consent, is the bondholders'
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agreement, and the power of attorney given by the

bondholders' committee to Griswold. But those

writings neither declare nor warrant an inference

of such consent. Eather the contrary. The bond-

holders, it is true, clothed their committee with

'full power and authority to do and perform all and
every act or thing requisite or necessary to be done
in and about the premises, as fully, to all intents

and purposes,' as they might or could do if per-

sonally present. But what were the premises! The
recitals and other clauses of the contract show
plainly enough. The bondholders thereby declared

themselves 'desirous of exercising, enforcing, and
protecting their legal rights in the premises,' and
the committee, appointed for that purpose, could

not, under the general words quoted, consent to the

disregard and outright destruction of the rights

which they were appointed to protect. They did

not attempt to exceed, nor indeed directly to exer-

cise, their powers. If they were authorized to

appoint Griswold to represent them in the matter,

they could not, and, so far as appears, did not,

attempt to give him powers greater than their own.
They authorized him to rejDresent them under the

agreement, to do certain specified things, 'and to do
all other acts necessary to protect the bondholders'
interests'; which, of course, did not mean that those

interests should be given away in favor of general
unsecured creditors, in whose favor there was no
cognizable equity."

In the case of Belknap Savings Bank v. Lamar etc.,

64 Pac. 214, supra, the Court said:

"It is further alleged that all the first mortgage
bondholders were estopped by the prior action of

their trustee before their present action was begun,
the Kansas Loan & Trust Co., as trustee under the

third legal trust given to secure an indebtedness
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of the mortgagor, Canal Company, of $30,000,

brought its action in the district court of Powers

County for the foreclosure of the same, and asked

for and obtained the appointment of a receiver who
thereupon took possession of the property ; and upon

his petition therefor, the receiver was authorized to

issue receiver's certificates and sell the same, which,

when sold, should constitute a first lien. But the re-

ceiver was unable to sell them, because no one con-

sidered them enforcible against the tvro prior trust

deeds. But the accommodating trustee, being trus-

tee under all of these mortgages, thereupon, in the

action brought to foreclose the last trust deed,

entered its appearance as trustee under the two

former ones, and consented that the receiver's

certificates which the court theretofore authorized,

might take precedence over the two prior liens.

* * * It is now, strange to say, argued by the

plaintiff in error, that this action of the faithless

trustee of the first mortgage bondholders, estops

them to question the validity of the certificates

issued by the receiver in this action. * * * yi^Q

decline to dignify with discussion, the argument that

such action of a trustee binds its beneficiaries.

We merely dismiss it with the observation that

neither in morals nor law will it bear scrutiny, and
a court of equity will not listen for a moment to

such an unconscionable proposition."

The claim made by counsel for appellants that the

execution of a release by the International Trust Com-

pany, which was deposited in escrow, to be used only in

case MacDonald exercised his option and purchased the

properties, constituted a waiver of the mortgage lien,

is untenable for the reason that the very fact of such

deposit under such conditions is conclusive against

Hackett's authority to umive the mortgage lien unless
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the property had been taken by MacDonald under the

contract and some one else had paid off the receiver's

certificates pursuant to that contract, and the contract

of February 26th under ivhich Hackett acted.

6. The doctrine of acquiescence and estoppel can-

not be invoked by appellants for the reason that the cer-

tificates held by them were not purchased or received

in reliance upon any acts of the Trust Company, or

of the bondholders.

The following are the facts concerning the particular

certificates represented by the appellants

:

The first issue of receiver's certificates, amounting

to $190,000.00, was made under these circumstances:

Bondholders holding 86 bonds, purchased $92,000.00

of the certificates and paid cash therefor. In addition

to this, $10,000.00 of certificates were purchased for

cash by the Mines Securities Company. These were

the only certificates which were actually purchased for

cash in accordance with the provisions of the order

of December 13th, 1900 (Trans, p. 725) for the issu-

ance of the certificates, as modified by the order of

October 29th, 1901 (Trans. 729). In his report of

January 18, 1900 (Trans. 1413 to 1426) the receiver

states

:

'' Your receiver shows that nearly all the debts of

*' the defendant companies which rendered this re-

'' ceivership necessary have now been paid. * * *
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*' That your receiver expects to be able by the 31st of

" March to have the interests now in his hands in such

** shape that there will be no obstacle to the granting

** of a motion properly made to discharge the receiver

** and return said properties to their owners."

In his next report, some nine months later, December

13th, 1900, he reports to the Court that he is indebted in

the sum of $103,677.15 (Trans, p. 788). A year later

the order of December 15, 1901, authorizing the issue

of $190,000 of certificates was made. After securing

the $102,000.00 (all the cash obtained under this issue),

the receiver proceeded to issue to himself, his brothers,

and his father, certificates representing a very large

portion of the balance of the issue.

Some of these certificates were issued for indebted-

ness, claimed to be due from the old companies to mem-

bers of the Nowell family, existing at the time the re-

ceiver was appointed. All certificates, after the entry

of which appears the initial ^'C" in the record, are of

this class. They are as follows

:
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Certificate

No.
To whom issued Page of Rec. Amount

22 F. D. Nowell 1204 $6994.81

25 Willis E. Nowell 1204 5348.36

60 Willis E. Nowell 1208 99.00

67 Willis E. Nowell 1209 1000.00

73 F. D. Nowell 1210 5892.73

129 Frank H. Nowell 1213 1082.95

133 F. D. Nowell 1214 1379.10

Total in certificates issued to Nowell family,

Nowells' attorney, and members of office

force for indebtedness claimed to be due

at date of appointment of receiver $21,796.95

In addition to this amount, the Nowells issued to

themselves and members of their ofl&ce force the fol-

lowing certificates of the first series, for indebtedness,

which had been incurred by the receiver prior to the

entry of the order either of December 1900 or October

1901, authorizing the receiver's certificates, to-wit:

Certificate No. 25, portion not represented by

old company debt, WUlis

E. Nowell $ 1646.45

(Trans. 1204.)

*' '' 60, portion not represented by

old company debt, Willis

E. Nowell 150.00

" 63, F. D. Nowell 574.44

''64, Willis E. Nowell 574.45
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Certificate Xo. 65, Willis E. Nowell $ 4884.70

"66, Thos. H. George (office

force) 3060.75

"68, Willis E. Nowell 1000.00

" 69, Willis E. Nowell 1000.00

"70, Willis E. Nowell 1000.00

"71, Willis E. Nowell 1000.00

"72, Willis E. Nowell 918.45

(Trans. 1209.)

" " 73, F. D. Nowell (portion not

represented by old com-

pany debt) 978.76

*' " 74, F. D. Nowell 2510.61

(See Trans, p. 1210.)

*' " 24, F. D. Nowell 123.00

(See Trans, p. 1211.)

" 101, Willis E. Nowell 123.29

" " 107, Thos. S. Nowell 5000.00

(See Trans, p. 1212.)

" " 133, F. D. Nowell (portion not

represented by old Co.

debt) 117.86

" " 134, Willis E. Nowell 1139.25

" 149, Willis E. Nowell 450.00

(See Trans, p. 1215.)

" " 166, Thos. S. Nowell 100.00

" " 169, Thos. S. Nowell 139.39

" 170, Harrison P. Nowell 300.00

(See Trans, p. 1216.)
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Certificate No. 177, F. D. Nowell $ 3500.00

" 178, F. D. Nowell 1200.00

(See Trans, p. 1217.)

Total $31,491.40

The Nowells, therefore, actually received in certifi-

cates of the first issue of $190,000 the sum of $53,288.35.

But this is not all. Out of the cash realized from the

sale of certificates in the East, the Nowells received two

40% payments on a number of their so-called claims

against the receiver! The amount of these payments is

as follows:

On the claim of $165.00 represented in part

by Certificate No. 60, Willis E. Nowell was

paid $ 105.60

(Trans, p. 1208.)

On the claim represented in part by Certifi-

cate No. 63 F. D. Nowell was paid in cash,

before said certificate was actually issued

to him $ 382.96

Out of the claim represented in part by Cer-

tificate No. 64 Willis E. Nowell was paid in

like manner $ 382.96

On the claim represented in part by Certifi-

cate No. 65 Willis E. Nowell was paid in

like manner $ 3256.46

On the claim represented in part by Certifi-

cate No. 68 Willis E. Nowell was paid in

like manner $ 666M
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Likewise on Certificate No. 69 as last above . . $ 666.66

Likewise on Certificate No. 70 as on No. 68 . . $ 666.66

Likewise on Certificate No. 71 as on No. 68 . . $ 666.66

In like manner on Certificate No, 72 he re-

ceived in cash the sum of $ 612.30

On Certificate No. 73, in like manner F. D.

Nowell received in cash the sum of $ 4580.92

And in like manner on transaction repre-

sented by Certificate No. 74 F. D. Nowell

received $ 1673.74

And in like manner on Certificate No. 78

Willis E. Nowell received in cash $ 24.77

(See Trans, p. 1210.)

And in like manner on Certificate No. 129

Frank H. Nowell received in cash the sum

of $ 721.96

Making a total of cash so received of $14,408.31

So that, out of the $88,000.00 of certificates of the

first issue issued to other parties than bondholders, the

Nowells received $53,288.35 in certificates, and $14,408.31

in cash, making in all $67,696.66 actually realized by the

Nowell family out of that issue of certificates. The

balance of the issue of $190,000.00, it will be seen from

the receiver's report (Trans, pp. 1202 to 1220) was is-

sued for indebtedness incurred by the defendant com-

panies and by the receiver, prior to the entry of the or-

der authorizing this issue of certificates. The holders of

these certificates, therefore, did not part ivith anything,

either in the way of cash or property, relying upon the
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priority of the said issue over the mortgage bonds. No

one of the certificate holders, with the exception of

George M. Nowell, who is now the owner of $18,000.00

of certificates of the first issue (See Finding No. 50,

Trans, p. 485), has complained of the rulings of the

lower Court, subordinating that issue to the mortgage

bonds, while the receiver—McBride, who took charge

of the affairs of the receivership upon the removal of

F. D. Nowell, declined to join in this appeal and is a

party defendant thereto. The Court, upon this appeal

has, therefore, to deal only with the question, whether

George M. Nowell, under the circumstances of this case,

representing, as he does, all the members of his family,

can take advantage of any estoppel, claimed to exist by

reason of the fact, that a portion of the bondholders

purchased certificates of the first issue. It was for

this reason that the Court below entered its 14th Find-

ing of Fact which, we claim, at all events presump-

tively {ThorndyJce v. Alaska etc. Co., 164 Fed. 657) fore-

closes the consideration by this Court of the circum-

stances under which some of the bondholders purchased

receiver's certificates of the first issue; for the lower

Court finds that none of the holders of receiver's certifi-

cates either of the first, second, or third issues "pur-

chased or received any of said certificates in reliance

upon any act or acts of the International Trust Com-

pany or the bondholders * * * j^nf qH qj g^i^ gg^_

tificates were issued, sold, and received by the holders

thereof ivith fidl notice and knowledge of the existence

of said mortgage deed of trust" (Trans, p. 458).
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It is to be noted further, that only $10,000.00 of actual

cash, received from the first issue of certificates, was

devoted to the development of the mines, under the con-

tract between the Mines Securities Company and the de-

fendant companies, negotiated by Thomas S. Nowell.

Neither the Mines Securities Company, nor any one rep-

resenting it, has objected to the priority of the mortgage

over these particular certificates, or over any of the cer-

tificates. Besides, the appellants do not hold any of the

$10,000.00 of certificates issued to said Mines Securities

Company (Finding of Fact Xo. 50, pp. 484 to 486) ; and

no claim of estoppel, therefore, with reference to the

Mines Securities certificates can be raised by the appel-

lants Xowell and Clapp. Further, we call attention to the

fact that the Mines Securities contract does not recog-

nize the priority of any of the certificates over the mort-

gage bonds. The only covenant in that contract, by

which any of the persons who claimed to have been bond-

holders at that time are bound, is the covenant wherein

Endicott and Hackett, owning a majority of the bonds,

agree to foreclose the mortgage on the property of the

Berners Bay Company, by depositing a majority of the

bonds with the Trust Company, in order to perfect the

title of the Northern Belle Company to the properties

included in that option (Trans, pp. 587-8). But, cer-

tainly, such an agreement to foreclose a prior mortgage,

is not a recognition of the priority of the certificates.

It is to be remem.bered also, that this contract looked to

the disposal of only about one-third of the properties.
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to wit: the property that had been conveyed to the

Northern Belle Company.

The details as to the issuance of the specific certifi-

cates represented by the appellants, demonstrates that

they are not entitled to claim acquiescence or estoppel

against the bondholders or the Trust Company. The

history of these certificates, briefly stated, is as follows

:

Of the second series, in "addition to those issued to

MacDonald, Nowell and Clapp represent, as assignees,

certificates numbered 7, 8, 9, 11, 14 and 19 (Petition of

Intervention Nowell and Clapp, Trans, p. 383). These

certificates were all issued in direct violation of the

terms of the order of November 21st, 1902, which reads

in part as follows

:

" The receiver * * * ^g hereby empowered and

'' authorized to boreow, at not to exceed eight per cent

" per annum, the sum of sixty thousand dollars * * *.

" And it is further ordered and decreed by the court

" that the said receiver make and execute all such re-

'' ceiver's certificates as may be required to make for

*' said loan as hereinbefore ordered,"

It is further recited in said order

:

" The petition of the receiver, F. D. Nowell herein

'' having been presented to me, praying that an order

*' be made herein allowing said receiver to issue re-

'' ceiver's certificates in the sum of sixty thousand dol-

" lars for the purpose of development work on the prop-

*' erties of the defendants" &c. (Trans, p. 740).
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The application upon which this order was based re-

cited :

*' That in order to successfully operate said property

* * it has become necessary in the opinion of your receiver

*' to run 900 feet of tunnel, 1000 feet of drifts, and an

'* 800 foot upraise which would, in the opinion of your

'' receiver, cost approximately $60,000" (Trans, p. 809).

In the light of these provisions of the order and con-

sidering the specific purposes for which the order was

obtained, let us examine the certificates of the second

series, which are now held by Nowell and Clapp, appel-

lants.

1. Certificate No. 7 was issued to Lynn Canal Naviga-

tion Co. for $50 balance, due on a bill from that com-

pany (Trans, p. 1221). This certificate certainly was

not sold for caslffor the purpose of obtaining funds to

do tunnel and drift work, contemplated by the applica-

tion and order.

2. Certificate No. 8 was issued to Nathaniel Greene

for salary as bookkeeper (Trans, p. 1221). This certi-

ficate certainly was not sold for cash or used for devel-

opment work.

3. Certificate No. 9 was issued for a like purpose as

No. 8, as was also Certificate No. 11 (Trans, p. 1221).

4. Certificate No. 19 was issued to J. H. Cobb, attor-

ney for the receiver, for salary as legal adviser (Trans,

p. 1221). This certificate does not come within the

purview of the application and order and is certainly not
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entitled to claim the benefit of any estoppel. None of

the holders of any of the foregoing certificates relied

upon the order authorizing their issue, nor did the Trust

Company, or any of the bondholders, induce them to

accept the certificates.

The certificates of the first series, represented by the

appellants Nowell and Clapp were issued under the fol-

lowing circumstances

:

5. Certificate No. 182 of the first series was issued to

E. P. Nelson, by endorsing the payment of the sum of

$2190.00 upon Certificate No. 63 (Trans, p. 1217). It

was not issued for cash. Mr. Nelson parted with noth-

ing in securing it, and No. 63, upon which it was based,

was issued to F. D. Nowell for 60% of an indebtedness

claimed to be due from Nowell Brothers to the receiver

(Trans, p. 1209). As a matter of fact, then, the certi-

ficate is based upon an indebtedness, claimed to have

been due prior to the entry of the order authorizing the

first issue. Neither Mr. Nelson nor the Nowell Brothers

parted with anything after the entry of the order author-

izing the issue, nor were they, nor could they have been,

in any way induced to accept the certificate in reliance

upon any act of the bondholders or of the Trust Com-

pany.

6. The next certificate. No. 23, was issued to Louis

Levy (Trans, p. 1204). This certificate was issued No-

vember 8th, 1901, for $84.10, on account of Berners Bay

orders in Levy's hands. This certificate, therefore, al-
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so represents indebtedness, incurred by the receiver

prior to tlie entry of tiie order, authorizing the first

issue, and, contrary to the order, was not sold for cash;

but was simply issued to one of the persons, to whom the

receiver was indebted at the time he made the applica-

tion for the issuance of certificates.

7. Certificate No. 18 was issued to Emery Valentine

for indebtedness of the receiver prior to the entry of

the order authorizing the first issue (Trans, p. 1203).

It was not sold for cash. It was, like the Levy certifi-

cate, issued for an indebtedness existing, if at all, prior

to the time that any one knew or could have known, that

any portion of the bondholders had subscribed for, or

purchased, any of that issue of certificates. Valentine

parted with no new consideration in order to receive

the certificate, and his position was in no wise changed

by accepting the certificate.

8. Certificate No. 58 (Trans, p. 1203) was issued to

J. P. Jorgenson. It was not sold for cash. It was

merely issued in exchange for a draft which Jorgenson

held. Jorgenson was merely a creditor of the receiver

at the time the order authorizing the issue was entered.

He did not alter his position, nor part with any new con-

sideration; he was a creditor in that amount before any

of the bondholders had subscribed for receiver's certifi-

cates, and in receiving this certificate could not have re-

lied upon their acts, or those of the Trust Company.

He simply received it as an evidence of a prior debt

(Trans, p. 1207).
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9. Certificate No. 146 was issued in favor of J. P.

Jorgenson (Trans, p. 1215) on account of supplies fur-

nished the receiver, and interest on book account. This

certificate is in the same position as the last one, and the

same observations will apply to it.
^^

10. The next certificate held by Nowell and Clapp

(Trans, p. 384) is No. 162, F. C. Hammond, for $75.00,

and was issued in part payment of certificates Nos. 91

and 92 (Trans, p. 1216). Nos. 91 and 92 were issued

to Hammond in part payment of Certificate No. 74

(Trans, p. 1211). No. 74, the real foundation for No.

162, was issued to F. D, Nowell by himself as receiver,

for 60% of an open account of the American Gold

Mining Co. against F. D. Nowell as receiver. The

American Gold Mining Co. did not buy the certificate.

This certificate is in the same condition as those above

mentioned; its acceptance was not, and could not have

been, in any way induced by any acts of the bondholders,

or the Trust Company.

11. The same state of facts exists with reference to

Certificate No. 93, F. C. Hammond, $120.00, now claimed

by Nowell and Clapp (Trans, p. 384; also 1210-11).

12. The next certificate represented by appellants is

No. 179, first series, issued to F. D. Nowell. Certificates

Nos. 179 and 180 were issued in place of No. 106, which

was canceled upon the issuance of these certificates

(Trans, p. 1217). Certificate No. 106 (Trans. 1433) was

apparently issued to Wallace Hackett for ser^dces; but

the testimony shows (Trans, p. 1657) that it was in
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reality issued for the use of Thomas S. Nowell ; Hackett

never performed any services. This is the certificate

that Judge Brown refused to allow and entered an order

denying the application for its allowance on the ground

that the receiver was not authorized to incur the in-

debtedness (Trans, pp. 1570-4). Surely no estoppel can

arise on account of this certificate.

13. Certificate No. 54 is the next certificate claimed

by appellants Nowell and Clapp (Trans, p. 384). We
find that it was issued to John F. Malony for an old

company debt, claimed to have been due from the Ber-

ners Bay Company to him at the time the receiver was

appointed (Trans, p. 1207). When Mr. Malony received

this certificate, he merely exchanged his old claim there-

for.

14. Certificate No. 56, the next one claimed by Nowell

and Clapp (Trans, p. 384) was issued on November

14th, 1901, to the Alaska Meat Company, for an old

indebtedness (Trans, p. 1207). It was not purchased

for cash, nor did that company part with anything, or

change its position in any way, in reliance upon the acts

of any one. It simply exchanged an account against the

receiver for a certificate of equal amount.

15. Certificate No. 140, the next one claimed by ap-

pellants Nowell and Clapp (Trans, p. 384), was issued

to the Alaska Meat Company for $580.25, for an old

indebtedness, claimed to have been due for protest fees,

for interest on a certain Boston draft, and interest on

open account. The certificate was issued June 21st,
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1902; it was not purchased for cash, nor did the Alaska

Meat Company part with any new consideration in ob-

taining it—nor did it change its status in any way to its

detriment (Trans, p. 1214).

16. The next certificate claimed by Nowell and Clapp

(Trans, p. 384) is No. 177, issued to C. M. Summers for

account of F. D. Nowell, evidently for some claim, F. D.

Nowell alleged, he had against himself as receiver. No

cash, or property, passed, for this certificate. There is

no evidence—nor could there be—that the issuance of

this certificate was induced by the action of the bond-

holders or of the Trust Company (Trans, p. 1217).

17. The next certificate (Trans, p. 384) is No. 17,

John G. Heid, issued November 8th, 1901, within a few

days after the entry of the order authorizing the first

issue, for claims based on Berners Bay Company orders

(Trans, p. 1203). This certificate was not sold for cash.

It merely constituted a change of the form of indebted-

ness pre-existing against the Berners Bay Company or

the receiver, and its acceptance by Heid could not have

been induced by any act of the bondholders or of the

Trust Company.

18. The next certificate is No. 197 (Trans, p. 384),

issued to Willis E. Nowell for $1500.00. This certificate

is based upon No. 25, being issued to displace a portion

of the latter (Trans, p. 1218). No. 25 is one of those

fraudulent certificates issued by the receiver to his

brother for an old company debt, claimed to have been

due in 1897, at the time of the appointment of the re-
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ceiver (Trans, p. 120-i). Surely Mr. Willis E. Xowell

could not claim that the action of the bondholders or of

the Trust Company late in 1901, induced him to extend

credit to the Berners Bay Company prior to 1897!

19. Certificate Xo. 171 issued to AVillis E. Xowell

for $44.67 is the next certificate, claimed by appellants

Newell and Clapp (Trans, p. 384) and was issued as

replacing Certificate Xo, 64. The latter certificate was

issued to Willis E. Xowell in part payment of an old

claim of Xowell Brothers against the receiver (Trans,

p. 1209). Since this claim of Xowell Brothers was in-

curred prior to the authorization of the first issue, how

can Mr. Xowell claim that the action of any of the

bondholders or of the Trust Company induced him—or

Xowell Brothers—to extend credit to the receiver or to

the old Berners Bay Company!

20. The next certificate claimed by Xov>'ell and Clapp,

appellants, is X^o. 134 (Trans, p. 384) issued to Willis E.

Xowell (Trans, p. 1214) on June 21st, 1902, for interest

on an open account. The certificate was not purchased,

pursuant to the provisions of the application and order

authorizing the first series of certificates. It was simply

taken by Mr. Xowell in lieu of an old credit, extended

by him to the receiver, prior to the time that the Trust

Company, or the bondholders, took any action whatever

with reference to certificates.

21. The next certificate represented by appellants

Xowell and Clapp is Xo. 101 (Trans, p. 384), which was

issued to Willis E. X'owell on account of a claim of
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Murphy-Grant & Co. (Trans. 1212). It was not pur-

chased for cash. It smiply displaced a claim, incurred

by the receiver prior to the entry of the order author-

izing the first issue (see also, Trans, pp. 2385-6).

22. The next certificate represented by said Nowell

and Clapp is No. 86 (Trans, p. 384) issued to Willis E.

Nowell for $14.32. This certificate was issued originally

to the West Coast Grocery Co. for an old account against

the receiver, and the name of Willis E. Nowell substi-

tuted therefor (Trans, p. 1211). It was not purchased

for cash. Nothing was parted with on account of its

issuance, and there could have been no reliance upon

any act of the bondholders or of the Trust Company.

23. The next certificate represented by said Nowell

and Clapp is No. 78 (Trans, p. 384) issued on account

of two Berners Bay Company orders taken by Willis E.

Nowell (Trans, p. 1210). It was issued on November

19th, 1901, and could not, therefore, have been issued in

reliance upon any acts of the bondholders, or of the

Trust Company.

24. The next certificate represented by said Nowell

and Clapp is No. 25 (Trans, p. 384), issued for an old

company debt incurred prior to December, 1897, and of

course no estoppel can be based thereon (Trans, p. 1204).

25. The next certificate represented is No. 93 (Trans,

p. 384), issued to F. C. Hammond in part payment for

No. 75, which latter was issued in payment of an open

account with the American Gold Mining Company. This
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certificate was not purchased for cash, and the American

Gold Mining Company parted with nothing to secure its

issuance. It simply changed the form of an indebted-

ness claimed to have been due, prior to November 6th,

1901 (Trans, p. 1210), and consequently no estoppel can

be based upon it.

26. The next certificate represented is No. 135 (Trans,

p. 384) issued to Thomas H. George, being interest on an

open account, running from January 1, 1896, to Novem-

ber 6th, 1901 (Trans, p. 1214). No estoppel can be

predicated upon this certificate.

27. The last certificate of the first series represented

by appellants Nowell and Clapp is No. 66 (Trans, p. 384)

issued to T. H. George on open account, on November

6th, 1901 (Trans, p. 1209) for an indebtedness, con-

tracted long prior to the authorization of the first issue

of certificates. No estoppel with reference to acts of

the Trust Company or the bondholders, can be predi-

cated upon this certificate.

The remaining certificates, represented by appellants

Nowell and Clapp, were all issued under the McDonald

contract (Trans, p. 383). This contract provided no

priority for the certificates issued under it (Trans,

pp. 629 & 2600). Besides, the contract was not fulfilled

according to its terms (Trans, pp. 844, 446).

From the foregoing facts it appears that the certifi-

cates, represented by the appellants Nowell and Clapp

may be grouped into two classes: (a) the MacDonald
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certificates, issued under a contract which gave no prior-

ity to tile certificates to be issued thereunder, (b) cer-

tificates issued for old debts incurred prior to the entry

of the order authorizing tlie first issue, and prior to the

time that the subscribing bondholders had anything to

do with certificates.

Under these circumstances, we submit, no estoppel can

be predicated upon the facts stated by counsel for ap-

pellants, Nowell and Clapp, who come in at the end of

this litigation, in possession of receiver's certificates,

issued partly for old debts and partly under a contract

which provided no priority for the certificates. The

facts claimed by counsel to constitute an estoppel could

in no event apply to the benefit of the appellants Nowell

and Clapp.

In the case of the International Trust Co. v. United

Coal Co., 60 Pac. 621, which is one of the leading cases

upon the question of the power of a Court to subordi-

nate the lien of a mortgage to the lien of receiver's cer-

tificates, where the joroperty in the hands of the receiver

is not of a quasi public character, the Court said

(p. 627)

:

''It is said by counsel that the trust company and
some of the bondholders not only knew that a re-

ceiver had been appointed in the bank suit, but that

he was conducting the business of the United Coal
Company in the ordinary way, and made no objec-

tion to it, and that, therefore, in the absence of an
objection, or upon the failure of a trustee to bring
a suit to foreclose the mortgage, it and its cestuis

que trustent must now be held estopped to question

the order of the court which subordinated their lien
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to tliat of innocent parties who advanced money,

performed labor, and furnished supplies upon the

faith of the acquiescence by the representative of

the bondholders in the receivership proceedings.

To this ive reply that there is no evidence at all

that the holders of these certificates ivere in any

ivay mislead by, or ivere influenced to act upon, the

conduct of the bondholders or tlteir trustee. They

were charged with notice of the mortgage, because

it was recorded long before the receiver was ap-

pointed. They also ivere advised that all indebted-

ness incurred by Brooks, which comprised the larger

part fioiv in controversy as having been contracted

by Bishop, and is really the same debt in a new

form, was incurred under an order of the court

which specifically made it inferior to the lien of the

mortgage. The fact that subsequently the certifi-

cates issued by Bishop were made superior to the

mortgage lien in no wise affects the question now

before us; and, when it is considered that the court

reserved to itself the right to determine the rank of

the liens in the final decree, it cannot be said that

certificate holders relied upon acquiescence or con-

sent of prior lienholders, or that the appellant, as

the representative of the bondholders, is either

estopped, or had acquiesced in, or has been negli-

gent in asserting their right and protesting against,

the subordination of the mortgage lien, particularly

when it promptly objected to the action of the trial

court, and has diligently prosecuted an appeal from

its judgment. It ivas not incumbent upon the mort-

gagee to foreclose the mortgage at any particidar

time. It might select the forum and the time for

that purpose, and merely because it took no active

steps to intervene in the suit of the unsecured

creditor, when considered in the light of the char-

acter of that suit, shoidd not operate to displace its

prior vested right. Indeed, the bondholders had a

right to suppose, and nothing occurred to make
them think otherwise, that the expenses of the re-
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ceivership were to be paid out of the profits of the

business, and the first order of the court confirmed

them in this supposition, and whenever there was
an occasion, either in response to a notice to appear

and answer to a petition of the receivers, or in

private conversation, they all objected to any action

that in any wise impaired their prior lien. It may
be, and is, unfortunate that the holders of these

certificates are to lose their money, because it is

conceded that there was realized at the foreclosure

sale much less than the amount of the bonds; but

so, also, would it be a greater hardship upon, and

a flagrant injustice to, the persons who advanced

their money to the company, the common debtor,

and prudently took a prior lien upon its property,

to have their rights subordinated to obligations sub-

sequently incurred in carrying on the business of

the company by receivers who were appointed to

manage the property so as to get something for

junior creditors.

''It is said, moreover,—and authorities are cited

to that effect,—that a trustee of a mortgage repre-

sents the bondholders, and, even though the latter

are not actually parties to a suit, what binds the

trustee binds the bondholders. We have no dis-

position to question this doctrine, when fairly ap-

plied, but it is wholly foreign to the facts in this

case. In a suit brought by the trustee of a mort-

gage to foreclose the same, or when he was in court

as a party defending the validity of bonds, or pro-

tecting the interests of his beneficiaries, or when his

action is within the scope of the power as defined by

the instrument creating the trust relation, the doc-

trine is applicable. We do not think that in the bank

suit the trustee could have bound the bondholders

by any action which it took. A case quite in point is

Farmers Loan & Trust Co. vs. Centralia & C. R. Co.

(37 C. C. A., 528) 96 Fed., 636." (Italics ours.)
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It is clear from the foregoing language tliat the sim-

ple exchange for certificates of an indebtedness, existing

prior to the acts, which it is claimed constitute the

estoppel, and prior to the entry of the orders author-

izing the issue of certificates, will not place the holder

of the certificates so exchanged in such a position that

he can claim the benefit of an estoppel; such a holder

has not parted with a new consideration for the cer-

tificates, in reliance upon the acts giving rise to the

estoppel. It is a well-established rule of law that the

person alleging an estoppel must prove a state of facts,

by a preponderance of the evidence, from which the

Court must find that the acts of the party, against whom

the estoppel is claimed, were such that the party ag-

grieved not only might have, but did rely upon them.

In this case, however, all the certificates were either

issued or subscribed for on or prior to the 15th day of

May, 1904, when the MacDonald contract was approved;

consequently, the only data which the certificate holders

could examine with reference to the validity of their

certificates, were the records and files in the cause of

Decker Brothers v. Berners Bay Mining & Milling Com-

pany on and prior to that date. Up to that time there

was absolutely nothing other than ex parte statements,

that would identify any of the bondholders with any

certificate subscriptions, nor was there at that time any

statement, waiver, or release, either in the records and

files of the District Court, or on the books of the re-

corder's office, which could lead any certificate holder

to believe that the bondholders had waived their prior-
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ity under the mortgage lien. This is illustrated by the

construction placed upon that record by this Court, in

its former oj^inion in 152 Fed. 78.

In this connection we call the attention of this Court

to the general rule upon this subject, as stated in Cyc,

Vol. 16, pages 734 to 740. So as not to further prolong

this brief, which, from the necessity of the case, is of

considerable volume, we merely make a quotation of the

general rule, without any citation of any of the hun-

dreds of authorities which support it and which are col-

lected on the pages of the Cyc. to which reference is

made. The rule is stated as follows:

"It is an essential element of equitable estoppel

that the person invoking it has been influenced by
and relied on the representations or conduct of the

person sought to be estopped, but in all cases the

representation or conduct must of itself have been
sufficient to warrant the action of the party setting

up the estoppel, and if not withstanding such repre-

sentation or conduct he was still obliged to inquire

for the existence of other facts and to rely upoQ
them also to sustain the course of action adopted,

he cannot claim that the conduct of the other party

was the cause of his action and no estoppel will

arise.

"As a corollary to the proposition that the party
setting up an estopj^el must have acted in reliance

upon the conduct or representations of the party

sought to be estopped, it is as a general rule essen-

tial that the former should not only have been des-

titute of knowledge of the real facts as to the matter

in controversy, but should have also been without

convenient or ready means of acquiring such knowl-

edge. A public record is an available means of in-

formation as to questions of title, and one who does
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not take advantage of it cannot claim an estoppel

against one who merely fails to furnish such infor-

mation. '

'

See, also, Pomeroy's Eq. Juris. (Second Ed.),Vol. IV,

pp. 812, 813.

It is further to be noted that "A mutual mistake as

*' to the law, the facts being known to all the parties,

** is no ground for an estoppel in pais" (16 Cyc. 734;

also cases Brian v. Bonvillain, 35 So. 632 ; Gjerstadengen

V. Van Duzen, 76 N. W. 233).

In conclusion upon this subject, we call attention to

the finding of the Court below, that none of the cer-

tificates in this case were taken in reliance upon any acts

of the Trust Company or of the bondholders. This

finding is unquestionably supported by the evidence.

In view of the rule, also, that a Court of equity lias no

power to impair the prior lien of a mortgage of a cor-

poration not quasi public, given to secure the payment

of bonds, by ordering the issuance of receiver's certifi-

cates, without the consent of all of the bondholders, how

could any reasonable man be said, in good faith, to have

relied upon the records and files in the Decker Bros,

case, on or before the 15th day of May, 1904, in the

purchase of certificates, believing that the mortgage lien

had been waived?

In the recent case of Thorndyke v. Alaska Persever-

ance Mining Co., 164 Fed. 657, this Court said with re-

spect to the findings of the trial Court in an equity case

(p. 665)

:
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''Whatever conflict there is in the evidence was
resolved against the plaintiffs by the judge of the

court below, whose findings are in cases like the

present always to be taken as 'presumptively cor-

rect, and unless an obvious error has intervened in

the application of the law, or some serious or im-

portant mistake has been made in the consideration

of the evidence, the findings should not be dis-

turbed.' North American Exploration Co. v. Adams,
104 Fed. 404, 45 C. C. A. 185 ; Tilghman v. Proctor,

125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Kim-
berly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L.

Ed. 764; Furrer v. Ferris, 145 U. S. 134, 12 Sup.

Ct. 821, 36 L. Ed. 649. So far from finding any
such mistake in the present case, we are of the

opinion that the evidence clearly justified the find-

ings made by the court below."
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Conclusion.

In conclusion, we submit, no evidence lias been ad-

duced in the lower Court, ui^on the trial of this cause,

to justify any change, or modification, of the rule of law,

with reference to the priority of the mortgage lien over

that of the certificates, laid down by this Court on the

former appeal herein (152 Fed., 178). The decree in

this cause in all its particulars is further supported by

the cases of Farmers Loan & Trust Co. v. Centralia

& C. R. Co., 96 Fed., 636; International Trust Co. v.

Coal Co., 60 Pac, 621; Belknap Savings Bank v. Lamar

Land S Canal Co., 64 Pac, 215; Dalliha v. R'lggs, 82

Pac, 107 ; Investment Corp. v. Hospital, 64 Pac, 644 and

67 Pac 194; Farmers Loam, & Trust Co. v. Grape Creek

Coal Co., 50 Fed., 481, and Fidelity, &c. Co. v. Roanoke

Iron Co., 68 Fed., 623, all of which are practically on all

fours with the case at bar.

Briefly stated, the decree of the Court below should

be affirmed for the following reasons:

First. The District Court of Alaska had no power

to continue the receivership or to issue any certificates

whatever after the payment of the plaintiff's claim in

Decker Bros. v. Berners Bay Mining S Milling Company,

the only jurisdiction left in that Court thereafter being

to settle up the affairs of the receivership as it then

stood.

Second. A Court of equity has no power to enter

an order authorizing the issuance of receiver's certifi-

cates giving them priority or preference over a mort-
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gage lien, securing negotiable bonds, without the consent

of all of the hondJiolders.

Third. The mere purchase of receiver's certificates

hy a portion of the bondholders is not a waiver of the

mortgage lien, either as to other purchasers of such cer-

tificates, or as to the purchasing bondholders themselves,

and such purchases cannot, as a matter of law, be con-

strued by other intending purchasers of certificates as a

waiver of the mortgage lien.

Fourth. Appellants here are in no position, either

from a legal, or equitable standpoint, to claim that the

Trust Company, or any of the bondholders are estopped

from insisting on the priority of their mortgage lien,

over the certificates represented by appellants, because

the certificates so held by them as shown by the evidence

were, in the main issued, in violation of the provisions

of the orders of authorization, to persons who did not

and could not have relied upon the acts of the Trust

Company, or of the bondholders, as an inducement to

take them, and were purchased by appellants shortly

before this appeal with a full knowledge of all the cir-

cumstances.

Fifth. The receiver, F. D. Nowell, has been guilty

of fraud, extravagance, and mismanagement in the con-

duct of the receivership, and is not entitled to compensa-

tion as against the mortgagee, who was not a party to

the action in which he assumed, at his own peril, to pro-

ceed with the administration of the estate.
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Sixth. None of tlie evidence offered by appellants in

the Court below was excluded, and the decree of the

lower Court was correct in finding the priority in favor

of the Trust Company, whether the bondholders were

parties to the action or not.

Seventh. The motion to set aside and reopen the de-

cree, made two months after the entry of the decree,

was too late and without a showing of that merit, neces-

sary to entitle the appellants to the relief sought.

Eighth. None of the members of the Nowell family,

or their assignees, George M. Nowell and Gilmer Clapp,

are entitled to claim anything as against the mortgagee

by reason of their agreement of February 26th, 1903,

wherein the Nowells covenanted to pay off the receiv-

er's indebtedness.

Eespectfully submitted,

L. P. Shackleford,

T. E. Lyons,

John J. Boyce,

E. S. PiLLSBUEY,

Alfred Sutro,

Attorneys for Appellee International Trust

Company.
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Reply Brief of Appellants.

NOTE.
This reply brief has been written from notes taken

during the argument by counsel for appellees at the

hearing before this Honorable Court on February

1, 1909. These notes were taken simply as memo-

randa to be used, if necessary, in the closing argu-

ment at the hearing, and, while quite copious, they

were not intended in any sense for use in writing this

reply brief.

Owing to circumstances set forth in a letter dated

February 3, 1909, addressed to Judge Gilbert and

written by the undersigned, permission was granted

to appellants to file a supplementary brief to cover

any points argued by appellees in their brief which

have not been touched upon in this reply brief.

Statements requiring reference to the receiver's ac-

counts and data in the record of a like nature must

necessarily be treated in the supplementary brief

after the receipt in hand by counsel of the brief of

appellees.

Respectfully submitted,

GEORGE M. NOWELL.

ARGUMENT.
The argument of Mr. Sutro on the point of juris-

diction consisted of the contentions that, as the

claim of Decker Brothers had been paid in full on

February 11, 1898, by Frederick D. Nowell, there

was no subsisting cause of action and that the ap-



pointment by the District Court of Frederick D.

Nowell as receiver on February 12, 1898, was void

for v^ant of jurisdiction. F. D. Nowell did not pay

Decker Brothers on February 11, 1898, and the con-

tentions of counsel for appellees on this point of

jurisdiction are fully met by the discussion in George

M. Nowell's brief for appellants, pages 294 to 348,

inclusive, and further discussion is without point or

profit.

During his argument Mr. Sutro, as did also Mr.

Shackleford, attempted to befog the precise position

that appellants Nowell and Clapp occupy in this ap-

peal. The record herein and the brief of George M.

Nowell for appellants clearly show the capacity in

which George M. Nowell and Gilmer Clapp have

brought this appeal, to wit : as a reorganization com-

mittee of the defendant companies; in other words,

as the agents of trustees of their depositors, whose

interests they represent. They represent the greater

part of the Alaskan creditors who refused to become

depositors under the Corning-Gillespie-Fairchild

reorganization plan. (In passing I may be per-

mitted to say that Mr. Clapp is a trustee of one of

the Ames estates in Boston, Massachusetts, a bank

director, and an officer in other large corporate in-

terests, and is a man of the highest standing. But

this does not appear of record herein.) It is also

clear that appellants Clapp and Nowell are seeking

to maintain the priority of the receiver's certificates,

because they believe they are entitled to priority and

also to prevent the consummation of the conspiracy
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to defraud the creditors of the Berner's Bay Mining

& Milling Company, which has been plotted and

schemed by this self-same Corning-Gillespie-Fair-

child reorganization committee. Messrs. Clapp and

Nowell are not offering any apologies for their posi-

tion or motives in this litigation, and only regret

that a full copy of the Clapp-Nowell reorganization

plan was not included in the record, for purpose of

comparison with the plan they are opposing.

The absurd contention was made in argument by

counsel for appellees that a right to claim the benefit

of an equitable estoppel was not assignable. It is an

insult to the intelligence of this Court for counsel

seriously to seek to interpose such mere technical

plea as to right of a reorganization committee act-

ing in its fiduciary capacity to take advantage of an

equitable estoppel in favor of their depositors whom
they represent in equitable proceedings. It would

be a reproach upon Equity Jurisprudence and Equity

Jurisdiction to hold that a trustee, such as a reor-

ganization committee, acting in its fiduciary capacity

and representing its beneficiaries in equitable pro-

ceedings were not to be permitted to avail itself

in such proceedings of all equitable principles accru-

ing to such beneficiaries. The Clapp-Nowell reor-

ganization plan of the defendant companies was not

dreamed of until more than a year after the reor-

ganization plan of said Corning-Gillespie-Fairchild

was promulgated. It was then offered to the cred-

itors of defendant companies as a means of saving

their interests from the total destruction which was
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Fairchild reorganization plan. (See George M.

Nowell's Brief for Appellants, pages 211 to 215.)

It happens that Frederick D. Nowell is the largest

depositor under the Clapp-Nowell plan simply be-

cause he is the largest outstanding receivership cred-

itor. The causes for his being the largest receiver-

ship creditor are apparent of record and discussed

in the briefs. He is the largest receivership creditor

for the simple reason that he has entirely sacrificed

his personal interests for the sake of an undivided

fidelity to his trust. His appointment was the re-

sult of practically the unanunous desire and petition

of the creditors, secured and unsecured. Should this

case be sent back for further proceedings, we will

show that he remained in office as receiver out of re-

gard for the wishes of the parties in interest, and

especially of the Endicotts, much against his will and

to his great pecuniary disadvantage. In promoting

what he believed to be the true interests of the par-

ties in interest, he unselfishly refrained from ap-

propriating to the satisfaction of his claim for sal-

ary any of the funds, amounting to several hundred

thousands of dollars, coming into his hands. He was

authorized by the Court to draw a salary of $5,000

(five thousand dollars) per annurn. He did not avail

himself of that authority. Being actuated b,y a high

sense of duty to his trust, he chose to borrow money

to pay the living expenses of himself and family,

using largely his personal resources as a medium for

negotiating such loans, the result of which course
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these thousands of dollars now due him and to se-

cure which he now is compelled to litigate. What
would he have got had he taken his salary out of the

funds as they passed through his hands? His

money. No more. What will he get in case this

Court reverses the decree of the Court below? His

money. No more. Has he bettered his position by

this process ? On the contrary, he has suffered great

pecuniary damage. Owing to the unselfish and hon-

orable course he has pursued, the only thing that

stands between him and bankruptcy is a reversal of

the decree of the court below in this case. Further

than this, his entire devotion to the cause he repre-

sented compelled him to forego many an advantage-

ous business opportunity during these past years.

It is an undisputed fact that at the inception of this

receivership the mining properties of these defend-

ant companies consisted of prospects only and a

worked-out Comet mine. Testimony of capable min-

ing men places the present value of the properties all

the way from $1,000,000 to $2,700,000 net. The ore

bodies have been cut to a depth of more than 900

feet, thereby demonstrating their permanency and

giving to them an enormous potential value. No bet-

ter proof of the value that has been disclosed under

this receivership can be given than the willingness

of the Corning-Gillespie-Fairchild committee to

prosecute a prodigious legal fight already extending

over a period of nearly four years in order to secure

possession of the same. C. R. Corning is a mining

engineer, and he has made a personal examination of
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great efforts were demonstrated during the receiver-

ship and under the administration of Frederick D.

Nowell. In the face of these undisputed facts coun-

sel for appellees have the effrontery to come into tliis

court and brand Frederick D. Nowell as a swindjfer.

They well know such an infamous charge is a false-

hood of the blackest dye. The,y well know that the

inaking of such a charge is in violation of the sworn

duty they owe to this Court. During all this litiga-

tion the chief stock in trade of these counsel for ap-

pellees, both in the appeal of Noivell et al. v. Mc-

Bride et al. and in the case at bar, has been a loud-

mouthed, untruthful, and unspeakably vile calumnia-

tion of the Nowells. Even the writer of this brief,

in his capacity as an attorney of this court, has not

escaped their foul insinuations. They have not had

the self-control necessary to enable them to respect

the position even of an attorney in good standing

of this court. My representation of my clients in

this litigation has called down upon my head the

vile innuendos of these attorneys. I challenge this

Court to discover in my conduct or words, since Ma}^

1907, when I was admitted to practice in this Court,

a single act or a single word which has not been done

or said in good faith and with unswerving fidelity

to my duty to this Court. lias this been any pro-

tection to me? Has my position as an attorney in

good standing of this court been respected? No,

nor have these attorneys had a sufficient apprecia-

tion of the respect they owe to this tribunal to enable

them to modify or temper their insufferably odious
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conduct. I have been subjected to their unmanly,

unprofessional, untruthful and unpardonable execra-

tions wholly owing to the fact that I am related by

blood ties to the Nowells, because I am a son of

Thomas S. Nowell, and a brother of Frederick D.

and Willis E. Nowell, and because I represent them

in this court. A fair and unprejudiced study of the

evidence in this case will disclose as little justification

for their groundless charges of fraud against thfe

Nowells as there exists for their insinuations and

innuendos against me, their attorney. Parties to a

transaction who have handled hundreds of thousands

of dollars of corporate funds, who emerge from the

transaction without a dollar to their names, bankrupt

and fighting for their rightfid compensation for

years of faithful service are not to be regarded as

just subjects of such relentlessly cruel and unjust

charges of fraudulent conduct. We urge upon this

Court a most careful and searching study of the un-

disputed facts of record herein. We ask for a just

comparison of the arguments advanced by each side.

We pray the judgment of this Court as to which side

has treated the case on its real merits; as to which

side has advanced the meritorious arguments based

upon the facts of record and the law thereto applica-

ble; as to which side has appealed to mere passion

and prejudice. Compare the praecipe of appellants

with the useless matter with which these appellees

have encumbered this record as the result of their

grossly unfair and contemptible efforts to render this

appeal impossible by reason of its exorbitant cost.

Compare the strict adherence of appellants to the



9

absolute truth of their statements with the mislead-

ing arguments of counsel for appellees, containing

just enough of the truth to render them more difficult

of denial. It has been judicially said that nothing

is so dangerous as half-truths. These coimsel of ap-

pellees haA'e unifonnly dealt in half-truths during

the whole of this litigation.

Mr. Sutro argued that as the allowance of compen-

sation to a receiver lies in the discretion of the Court

it was within the discretion of the Court to subor-

dinate the compensation of Frederick D. Nowell to

the mortgage lien and the remaining receiver's in-

debtedness, amounting in gross figures to more than

$1,300,000. Therefore, in order for the receiver to

receive his compensation these properties must sell

for at least $1,400,000 of cash. In plain English,

this condition means a total destruction of Receiver

Nowell's right to his comjjensation for eight years

of faithful service, performed with the full knowl-

edge and consent of the parties in interest and whose

property has been thereby benefited. In addition

to all this, Receiver Nowell has acted in good faith

under the orders of the Court. The protection to

which he is entitled from the Court has been denied

him, and he has been made the victim of a fraudulent

scheme and a cowardly dishonesty that should

trouble the minds and bring the blush of shame to

the cheeks of the conscienceless men who have thus

profanely defiled the sources of human justice.

"The compensation to be allowed a receiver

for his own services and those of his counsel is

largely discretionary with the court from which
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lie derives his appointment, and its action will,

not be disturbed, unless the discretion is

abused."

Stuart V. Boulware, 133 U. S. 78; 33 L. Ed.

568.

The District Court allowed F. D. Nowell the sum
of $5,000 per annum as salary. It was a matter of

record. All the parties presumptively had knowl-

edge of it. No objection to it was ever made. The

order of Court stood unchallenged for years. The

Court below^ has passed all of the accounts of the re-

ceiver. No appeal has been taken from that decree,

and no cross assignments of error have been filed

calling in question the discretion of the Court in

making this allowance for salary. No question as to

the propriety of such allowance is before this Court.

No evidence that the action of the Court w^as, an abuse

of discretion is before this Court.

"Like all questions of costs in courts of equity,

allowances to receivers are largely discretion-

ary, and the action of the couii: below is, upon
appeal, treated as presumptively correct."

Stnart V. Boulware, 133 U. S. 78.

"The compensation allowed a receiver, being
a matter of discretion with the Court, will not be
reviewed. '

'

Chandler v. Cusliing-Young Sliingle Co., 13

Wash. 89; 42Pac. 548.

The only question with which this Court has to do

is the priority of the receiver's indebtedness as

against the mortgage lien. All this argument with

reference to F. D. Nowell 's salary as receiver is made
to befog the issue and for no other purpose. The
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salary of the receiver, of his attorney, his clerks and

assistants, taxes, assessment work, costs of protec-

tion and preservation of the property, and all other

cos.ts of administration are a first lien upon these

properties, which principle is well established in

receivership proceedings and receivership law.

These charges against these properties are almost en-

tirely represented by appellants Clapp and Nowell,

as a reorganization committee. Yet they have been

subordinated to the mortgage lien, as we contend,

contrary to the law.

At p. 14—"When it becomes the duty of a Court

of equity to take property under its own charge,

through a receiver, the property becomes chargeable

with the necessary expense incurred in taking care of

and saving it, including the allowance to the receiver

for his services. He is the ofiicer and agent of the

court, and not of the parties. ; and it is a right of the

Court, essential to its own efficiency in the protection

of things so situated, to keep them under its control,

until such expenses and allowances are paid, or

secured to be paid. It is a duty, also, to do this,

which it owes to its appointee, the receiver."

Beckwith v. Carroll, 56 Ala. 12.

"We consider the allowance as compensation to

the receiver and his solicitors as part of the taxable

costs in the case, and as such is preferred to the re-

ceiver's certificates, and entitled to prior payment."

Petersburg S. & Ins. Co. v. Delatorre, 70 Fed.
646.
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"A receiver of property in controversy in an ac-

tion cannot recover judgment for liis services

against all the parties, by a motion in the original

suit. He is an officer of the court, and his compen-

sation should be allowed out of the pro23ert\" in his

hands, or taxed as costs."

Hutchinson v. Hampton, 1 Mont. 39.

"Where no exceptional facts appear, the costs of

the receivership must be taxed against the party in

whose favor all the equities were fomid, and it does

not matter how or wlw the receiver was appointed."

Ervin v. Collier, 2 Mont. 605.

"I think there is no question as to the right of the

Court to award to the receiver compensation out of

the fund which he holds, even though the title to that

fund be found to have been from the first, and to be

now in the defendants. The receiver's compensa-

tion cannot be made to dej^end upon the result of the

litigation. He is the officer of the Court who takes

property, the right to which is involved in dispute,

and by order of the Court holds it for the benefit of

the party who shall ultmiately be found to be en-

titled to it. It may sometimes happen, as it prob-

ably happened in this case, that by the unfounded

claim of a plaintiff the rightful owner of property

is deprived temporarily of the possession of it, and

that when he gets it back it is encumbered with the

charges of the officer to whom the Court has given

the care of it, pendente lite. But, great as may be

the misfortune to the owner, he must bear the loss
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unless be can obtain redress from tbe party on wbose

application tbe wrong bas been accomplisbed.

''Tbe Court is not to blame, nor is tbe receiver wbo

obeys its order. Tbe property in tbe bands of tbe

receiver is tbe fund from wbicb bis fees must be

paid."

Hopfensack agt. Hopfensach, 61 How. Pr.

508.

"Tbat tbe receiver sbould bave been allowed

reasonable fees for counsel employed by bim to aid

bim in tbe proper discbarge of bis trust, we bave no

doubt. (Coivdrey v. Galveston, H. & H. R. Co., 93

U. S. 352; S. C. 9 Am. Rail. Eep. 361.) Tbat be

sbould be allowed costs of litigation, is equally clear.

(Jones on R. R., § 1547, and cases cited.) Expenses

in taking oare of, protecting, and repairing tbe prop-

erty in tbe receiver's cbarge, sbould also be allowed.

Tbis is so well establisbed by decided cases, tbat we

consider it only necessary to cite some of tbem.

(Meyer v. Johnston, 53 Ala. 237-346; Hoover v.

Montclair & Greenwood Lake Ry. Co., 9 N. J. Eq. 4;

Kennedy v. St. Paul dc Pac. R. Co., 2 Dill. 448; Stan-

ton V. Ala. & Chat. R. Co., 2 Woods, 506; Vermont

& Can. R. Co. v. Vermont Cent. R. Co., 14 Am. Rail.

Rep. 497, 546, 532.)
"

McLane v. P. & S. V. R. R. Co., 66 Cal. 623,

624.

"Tbe commissions of tbe receiver of an insolvent

are to be included in expenses, and not classed as a

debt."

Wilson Cotton Mills v. C. C. Randleman Cot-

ton Mills, 115 N. Ca. 475; 20 S. E. 770.
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'

' The expenses of tlie trustee and receiver, reason-

ably incurred in the discharge of his trust, are a lien

upon the trust property prior to that of the bond-

holders, and among the expenses which should be

allowed him are reasonable fees for counsel employed

by him, in the proper discharge of his trust, the cost

of litigation, and the expenses in taking care of, pro-

tecting and repairing the property in his charge."

Alderson on Receivers, § 380, at p. 549.

"A receiver who has been appointed in an orderly

and legal manner by a Court having jurisdiction, and

who has in good faith entered upon his duties as

such, should be protected by the Court in his proper

action under the order while it is in force, and be

compensated and indemnified out of the fund in-

trusted to his guardianship for his reasonable ser-

vices, legal charges, and disbursements, although the

order of appointment is subsequently reversed for

error."

23 Am. & Eng. Encyc. of Laiv (2nd Ed.), 1106.

"A person appointed receiver of the property of

an individual or corporation is, as a rule, entitled to

compensation for his services in preserving the prop-

erty or conducting the business, if so authorized and

directed."

23 Am. & Eng. Encyc, of Law (2nd. Ed.),

1102.

*'The compensation of a receiver properly ap-

pointed is a charge upon the property or funds that

pass through his hands."

23 Am. & Eng. Encyc. of Law (2nd Ed.), 1107.
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"If the fund in court is. not sufficient to afford

compensation to the receivers, the bondholders at

whose instance they were put in charge of the prop-

erty will be required to provide the means of pay-

ment, by assessment or otherwise.
'

'

Jones on Corporate Bonds and Mortgages

(3 Ed.), § 534.

See also

:

Jaffray v. Raahf 72 Iowa, 335, 338, citing Rad-

ford V. Folsom, 55 Iowa, 276.

Preston National Bank v. Purifier Company,

102 Mich. 462, 468.

Hutchinson v. Hampton, 1 Mont. 39, 41.

Neiv Birmingham Iron & Land Co. v. Blevins

(Tex. 1897) 40 S. W. 829 (headnote # 1).

Espuela Land & Cattle Co, v. Bindle, (1895)

11 Tex. Civ. App. 262.

Greeley v. The Provident Sav. Bank, 103 Mo.

212.

Central Trust Co. v. Wabash etc. By. Co., 32

Fed. 187.

The record and the briefs for appellants establish

beyond all question of doubt that F. D. Nowell was

appointed receiver at the request of ninety per cent

of the creditors, secured and unsecured, of the de-

fendant companies, that he remained in office for

eight years and more without objection from any

source and that the development and operation of the

properties were carried on by him with the knowl-

edge, consent, and co-operation of these creditors.

Under this state of facts simple justice and the

precedents of the law require that the receiver's
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compensation and the costs of administration should

be made a charge upon the corpus of the estate prior

in order of pajanent to all other liens or claims. The

fact that the receiver was appointed at the express

request of most of the creditors affords an additional

reason for holding that the receiver herein repre-

sents all the creditors. It justifies the opinion that

this receiver was in possession and acting as the ex-

press trustee of these creditors. It is not to be

denied that a trust estate is liable for the costs of

administration. Neither is it to be denied that the

trust estate is liable to the trustee for his compensa-

tion.

The value of the properties has been demonstrated

by the receiver's stewardship, his acts have been

sanctioned and approved by the parties in interest,

and he has had their active co-operation during all

these years. The laborer is worthy of hire. An
affirmance of the decree of the court below would re-

sult in the total destruction of this receiver's claim

for compensation. The undisputed facts of this

record disclose a valid legal obligation on the part

of these bondholders to pay to Frederick D. Nowell

his compensation. Their conduct has given rise to

an undeniable implied contract to re-imburse the

receiver. In the case at bar it would amount prac-

tically to actual fraud for these parties, by means of

their acquiescence and active co-operation to mislead

Frederick D. Nowell into believing that he was fully

authorized to act as receiver, whereby he was lulled

into a sense of security and induced to forego all
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other business opportunities, and after he had

demonstrated the vahie of the properties, then to

repudiate the whole transaction, and by urging mere

technical pleas in a court of equity to seek to deprive

him of his just and rightful compensation. It would

be a reproach upon the law should such an uncon-

scionable scheme be permitted to succeed.

Mr. Sutro argued that Frederick D. Nowell had

attempted to swindle the Berner's Bay Company by

refusing to sue for a conveyance to that company of

the so-called Johnson Group. In the first place, the

question of the title to the Johnson Group is not

pertinent to the issue in this receivership case. The

issue in this appeal is: Did the bondholders consent

to the priority of the receiver's indebtedness or not?

That is the question. This dragging in the question

in issue in the appeal of Notvell et al. v. McBride

et al. in this appeal is done merely for the purpose

of deceiving this Court into believing that the Now-

ells are swindlers, and carried on this receivership

for their private gain. All the facts of the record

prove that the receivership was carried on with the

consent and approval of all parties in interest. That

state of facts completely disposes, of the assertion

that the receivership was a fraudulent one. There-

fore, whether or not Frederick D. Nowell did ac-

tually prove recreant to his duty as receiver in re-

gard to a suit to compel a conveyance of the John-

son Group is not pertinent to the issue. The point

is raised simply to throw dust into the eyes of this

Court. The following pages show that the proofs
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that appellees offer in this connection actually dis-

prove their contentions.

Frederick D. Nowell owned in his personal ca-

pacity a prospective one-eighth interest in the John-

son Group. He objected to the sale of the Johnson

Group to the Berner's Bay Company. So did Willis

E. Nowell also object. T. S. Nowell was acting un-

der a power of attorney, and if any criticism is to

be made of T. S. Nowell it is that the plan to offer

the Johnson Group to the Berner's Bay Company

was unauthorized and against the \^T.shes of the own-

ers thereof. Yet these attorneys predicate a fraud-

ulent act upon the objection of a receiver to have

his property conveyed to the company and for which

conveyance he is to receive no consideration. What
claun against F. D. Nowell, then, had or now has

the Berner's Bay Company against the one-eighth

interest in the Johnson Group to which F. D. Nowell

is entitled? Wherein does it appear of record that

he ever had notice of the transaction complained of

in the appeal of Nowell et al. v. McBride et al.f

Whatever knowledge he had was (as far as we can

see) subsequently acquired. And he objected to the

transaction, as he had a perfect right to do, and as

every other man would equally as well have objected.

To carry the proposition contended for by counsel

for appellees to its logical and ultimate conclusion

w^ould be to hold that a receiver is bound to forego

all his personal property rights in favor of the cor-

poration of w^hich he happens, at the request of the

creditors of the same, to be the receiver. Beyond
this the very extracts from letters cited hy counsel
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for appellees prove beyond all question of dispute

that Thomas S. Nowell was not guilty of the fraud

with which he was charged in the appeal of No well

et al. V. McBride et al., and of which this Court has

found him guilty. These extracts show that the

Johnson Group had not been offered to and accepted

by the Berner's Bay Company as alleged and found;

therefore there could not have been any fraudulent

alteration of the corporate records as found by this

Court; they further show that the Johnson Group

had not been paid for and that they were not the

property of the Nowells in 1896, as found by this

Court; they further show that T. S. Nowell was mak-

ing strenuous efforts to meet the purchase price pay-

ments; and finally they show that T. S. Nowell was

still willing to convey the Johnson Group to the

Berner's Bay Company. We contend that this state

of facts offers indisputable and conclusive proof of

the fact that the fraudulent acts complained of and

found by the Court below, and this Court as well,

were not committed by Thomas S. Nowell, and that

as a result there has been a gross miscarriage of jus-

tice, and in addition to the consequent judicial con-

fiscation of the property rights of others there has

been perpetrated the unpardonable cruelty of brand-

ing innocent men as swindlers and betrayers of their

trust, and the perpetration of that cruel injustice by

means of the judicial records of this country.

Counsel for appellees characterized the bringing of

the petition on November 7, 1908, by the writer of

this brief to open up the decree in the appeal of

Nowell et al. v. McBride et al. for fraud of the par-
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ties in procuring the same, as an extraordinary pro-

ceeding, and upon second thought we quite agree

with that statement as a question of pure procedure.

But as a matter of pure justice it is not open to crit-

icism. We noticed and we hereby call the attention

of the Court to the fact that neither Mr. Sutro nor

Mr. Shackleford, although present in court, offered

a single word in denial of the charges of fraud that

had been practiced upon the Courts contained in said

petition, although directed both against the parties

themselves and counsel (Mr. Shackleford) Tepre-

senting them in the trial court. One of the excuses

offered by Mr, Sutro to offset some of the evidence

cited in the said petition was that Henry Endicott

probably did not read the contract which recognized

and acquiesced in the Nowell title to the Johnson

Group! Mr. Sutro knows that such an excuse is

no excuse, and the fact such puerile excuse is offered

demonstrates the desperate straits in which he finds

himself.

As stated by Mr. Cobb, of counsel for appellants,

we propose to show in a suit about to be instituted

at Juneau, Alaska, that the decree in the case of

Nowell et al. v. McBride et al. was procured by per-

jury, and the willful suppression of evidence. The

parties who have been willing thus cruelly to blacken

the^characters of innocent men and in pursuance of

their conspiracy have committed such reprehensible

acts will find themselves bound to account for their

misdoings at the bar of justice.

Of a like futile nature is the charge that T. S.

Nowell became secretly possessed of a receiver's cer-
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tifieate to the amount of $5,500. The facts of the

record absolutely disprove this contention. T. S.

Nowell was at much expense in aiding the parties in

negotiating a sale of the properties, and petitioned

the Court to allow him a $5,000 certificate as his re-

imbursement. This was first refused by the Court,

but was finally allowed. Henry Endicott and

Wallace Hackett expressly asked the Court to allow

T. S. Nowell the amount asked. The facts are to be

found at pages 1566 to 1575 of the transcript of the

record. (S'ee, also, George M. Nowell's Brief for

Appellants, pages 206, 207.) The sole atom of truth

contained in this contention of counsel for appellees

is that Mr. T. S. Nowell did receive a receiver's cer-

tificate. The statement that he received it fraud-

ulently or secretly is absolutely false, and the con-

tention was made upon the argument at tlie hearing

for the sole purpose of bolstering up their false and

infamous charges of fraud against the Nowells,

brought for the sole purpose of creating an impres-

sion upon the Court unfavorable to the Nowells.

That is their policy. To prejudice this Court by de-

ceiving it into believing that the Nowells are rascals

and should be adjudged guilty in any event. The

total absence of discussion of the merits of the case,

the resorting to technical quibbles, the abuse of op-

posing counsel, the frequent departures from the rec-

ord during the argument all point to the weakness of

their case and the intent to win at all hazards, regard-

less of justice, truth and duty.

Counsel for appellees contended upon argument

that the receiver's certificates issued to the Nowells
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were not issued for value received. The accounts of

the receiver are a sufficient refutation of that base

and untrue statement. The receiver's certificates is-

sued to F. D. Xowell and to Willis E. Nowell were

issued to them either for services performed, for

goods sold and delivered, or for work and labor per-

formed in dri\dnjs^ the Kensington tunnel. The

Nowells have banlvinipted themselves in their efforts

to rescue this business for the benefit of the creditors.

The accounts of the receiver conclusively show that

T. S. Nowell is the creditor of the company to the

extent of several hundred thousand dollars, for which

he has not received any certificate. Does that con-

dition of things point to a fraudulent intent? The

cross-cutting of the Kensington and the Eureka lodes

has demonstrated the great value of these properties.

F. D. and W. E. Nowell put up their good cash to

assist in prosecuting this important development

work. To-day they possess no more than evidences of

receiver's indebtedness in return for their cash, and

now have a fight on their hands to get their money

back. Does that look like a fraudulent transaction*?

The Nowell Brothers are not swindlers. They have

been made the victims of their misplaced confidence.

They have given freely of their time, years and y^ars

thereof, of their efforts, and money and goods, they

have made many pecuniary sacrifices, and during all

this time, as the record conclusively shows, they have

been lulled into a feeling of security as regards their

compensation, by the eight years and more of acqui-

escence and co-operation of all the parties in interest.
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To-day they are compelled to fight for their just

rights, through court after court, and in addition

thereto they are being relentlessly persecuted and

assailed by the virulent and shameful charges of

fraud brought against them by the very parties who

have so grievously misled them and their legal rep-

resentatives in court, who have evidently thrown all

principles of justice, truth and ethics to the four

winds in order to defeat the just claims of these faith-

ful servants, whose wise stewardship has converted

the then comparatively worthless property of the

Berner's Bay Company into a thing of value. Such

an exhibition of greed, repudiation and dishonor is a

disgrace to the individuals who are actively engaged

in its perpetration.

Mr. Sutro argued that as the bondholders were not

parties to this suit, and were not asserting the prior-

ity of the certificates, these appellants had no right

to come into court and assert such priority. These

appellants agree that the bondholders have a perfect

right to be content A^ith the decree of the lower court,

and a New York decision (which momentarily is not

at hand) has held that in case the decree of the loAver

court is reversed in the appellate court the parties

who have failed to appeal therefrom are precluded

from sharing in the priority decreed by the higher

court. All of which is perfectly clear. But Mr.

Sutro fails to remember that the appellants in the

case at bar have been misled by the conduct of these

bondholders who have not appealed. The rights of

these appellants do not depend upon the joining as

parties of these culpably acquiescent bondholders.
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The rights of these appellants have accrued b}" reason

of the misleading acts of these culpable bondholders,

and the acts and doings of these bondholders have

been shown in evidence and discussed in the briefs

for the purpose of showing that by reason of these

said acts and doings the mortgage lien has been sub-

ordinated to the priority of the receiver's certifi-

cates. The pleas of counsel throw light upon the

unjust position of the appellees. These bondholders

during all these years have acknowledged the pri-

ority of the receiver's indebtedness. This record

contains conclusive evidence of that fact. The bond-

holders own about one-half of the receiver's indebt-

edness, amounting to at least $225,000, inclusive of

accrued interest. The mortgage bond liability

amounts to about $880,000. These bondholders co-

operated with the receiver for about eight years, and

by reason of his wise administration the properties

have been made valuable and worth fighting for.

These bondholders allowed others to take the risk,

and now that the danger of loss is passed, they repudi-

ate the obligations that have arisen towards innocent

third parties and seek to deceive the courts into aid-

ing them in their nefarious scheme. Disregarding

all principles of honesty, they hold it to be "good

business" to sacrifice $225,000 of receiver's indebted-

ness in order to enforce a mortgage lien worth

$880,000. This ]>olicy wipes out about $200,000 or

more of receiver's indebtedness owned by others of

which these properties have had the benefit. Noth-

ing could be clearer. A scnitinizing comparison of

the established facts of record herein with the above-
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described policy offers convincing proof of the bad

faith of these appellees.

Furthermore, the fact that these bondholders and

appellees, who own the greater part, almost all of the

first issue of receiver '« certificates, have not appealed

but have rested content with the decree of the lower

court giving priority to the mortgage lien forever

precludes them from asserting that the first issue

shall take precedence over the second and third issues

in case the decree of the lower court is reversed.

Having acquiesced in the decree of the lower court,

they cannot take advantage of a reversal obtained by

means of an appeal which they have strenuously

resisted. It was argued by counsel for appellees that

the receivership was a total failure. When Re-

ceiver Nowell took charge of these properties the

mining claims were mere undeveloped prospects.

The testimony of Mr. Thane {Tr., pages 886 to 895),

a mining man of talent and achievement, proves that

the properties had been developed into a good mine

and that the development justified the expenditures

of the receiver. His testimony also disposes of Mr.

Sutro 's contention that the receivership was misman-

aged.

Mr. Sutro contended that it was the grossest case

of nepotism that has ever happened. The receiver-

ship indebtedness is more than $450,000, inclusive of

accrued interest. The claims which W. E. Nowell

and F. H, Nowell hold against the receivership were

had respectively for services and goods sold and de-

livered, and constitute a small percentage of the total

receivership indebtedness.
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There were three other hrothers of F. D. Nowell

—

i. e., George M. Nowell, one of the appellants ; Arthur

L. Nowell, (Tr., p. 2481) ; and Harrison P. Nowell

{Tr., p. 2481). Willis E. Nowell was employed as

superintendent while the mines were in operation or

development Avork was being carried on. F. H.

Nowell was employed in San Francisco as purchas-

ing agent. There is nothing in the record to show

that these two brothers did not perform efficient and

honest service. The effort of counsel for appellees

to cast aspersions on the Nowells by means of these

collateral charges are entirely apart from the issues

involved, and the case w^as not tried on that theory,

and there is nothing in the record to justify such

charges.

The fact that the properties were developed into

valuable properties during the receivership estab-

lishes the efficiency of the services performed. The

fact that T. S. Nowell received certificates at the rate

of $500 per month for the use by the Berner's Bay

Company of his steamer "Rustler" was argued as

showing fraud. The rental was at the rate of

$16,661/^ per day. Coal at Juneau, Alaska, then cost

about $12.00 per ton. The boat required at least four

men, captain, engineer and two deck hands, to navi-

gate her. The Berner's Bay Company's properties

are situated about sixty miles by water from Juneau.

The boat w^as at all times at the disposal of the com-

pany to perform its transportation services. The

weather conditions at certain seasons of the year

sometimes prolonged the trips of the boat into sev-



27

eral days longer than schedule time. The boat was

run at a loss, in spite of the $500 per month com-

plained of, and the Nowells have been thereby ob-

liged to part with their ownership in her. This Court

is at liberty to consult expert steamboat men as to

the reasonableness of the charge made for the use of

a steamboat 65 to 70 feet long in Alaskan waters with

coal at $10 to $12 per ton, and everything else in pro-

portion. The company could not have owned the

boat and run her for a much larger sum per month
and have paid all the running expenses, supplies,

board of men, insurance, repairs, wharfage, interest

on the cost of the boat, and many other items con-

nected with the navigation of a steamboat. The plea

of fraud in this connection is made for the purpose of

throwing dust into the eyes of the Court, as it is in

the other charges of fraud made against the Nowells

by counsel for appellees.

This, then, is the sum total of Mr. Sutro's case of

the '

' grossest nepotism. '

' The mountain has brought

forth a mouse. A very small percentage of the re-

ceivership indebtedness has come into the hands of

the brothers of Receiver Nowell, and this for valu-

able services and merchandise sold and delivered,

while sixty per cent of the brothers of F. D. Nowell

never had anything at all to do tvith the receivership.

It is one thing to charge gross nepotism with a loud

voice and much brandishing of the arms. We sub-

mit that the foregoing facts completely dispose of

Mr. Sutro 's empty charges.

The Nowells did not agree in their personal ca-

pacity to pay the receiver 's certificates, as contended
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for by counsel for appellees. In every plan of re-

organization of the Berner's Bay Company, and ac-

cepted by the bondholders as satisfactory, it was stip-

ulated that the receiver's certificates were to he paid

out of tJie purchase price of the properties them-

selves. (See George M. Nowell's Brief of Appel-

lants, pages 180 and 181, and 248.) The provision

meant no more than that T. S. Nowell would see to

it that the reorganization plan provided for the

liquidation and retirement of the receiver's indebt-

edness out of the purchase price. Otherwise it must

be assumed that T. S. Nowell would pay off the re-

ceiver's indebtedness without receiving an}^ consid-

eration for so doing. Such a preposterous assump-

tion negatives itself.

Counsel argued that Frederick D. Nowell was

*' ashamed" to come into this court to protect his

rights. He is in this court as one of the parties, as a

reading of the caption will show. It is but another

foolish argument of counsel for appellees.

As regards Mr. Sutro 's argument to the effect that

the motion to open up the decree was not verified

and the question could have been litigated in the

trial court, we do not care to add anything to what

we have already said on that point in our brief for

appellants at pages 226 to 235, inclusive, except that

the contention that the motion was not verified

amounts to saying that the doings and findings of a

Court must be verified by parties to the litigation who

present a motion based upon such doings and find-

ings. It is but another merely technical objection

offered by counsel for appellees in this litigation.
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We submit that this equity case is to be decided upon

the merits and not in accordance with mere tech-

nicalities raised by counsel for the sole purpose of

befogging the real issue.

It was contended on argument that the Nowells

controlled the Berner's Bay Company and controlled

the receivership litigation. The Nowells did not

control the Berner's Bay Company except as stock-

holders. The directors controlled the company.

(Tr., p. 2463). See, also, Pullman Car Co. v. Mis-

souri Pacific Co., 115 U. S. 596; Porter v. Pittsburg

etc. Co., 120 U. S. 670. The bonds have been in de-

fault since July 1, 1897. The Court below held that

the trustee and the bondholders could at any time

have put an end to the receivership by foreclosure.

(Tr., pp. 2605, 2606.) They took no such steps, and

the facts of this record show that they had actual

knowledge of the doings under the receivership, ac-

quiesced therein and actually co-operated with the

receiver. Surely counsel for appellees are fertile in

futile arguments.

It was argued that the bondholders had acted un-

der a mistake of law with respect to the priority of

the receiver's certificates, which mistake of law was

due to the "misrepresentations" of T. S. Nowell con-

cerning such priority. Why should the bondholders

offer this excuse if they had never assented to such

priority? Why should it be offered at all'? What

was it that was given under a mistake of law I The

assent of the bondholders to the priority of the re-

ceiver's indebtedness. If it were not the assent
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thereto, then why should counsel plead a mistake of

law? The mistake of law is pleaded to avoid the

legal consequences of the assent which has been

given. The excuse is offered, so to speak, in confes-

sion and avoidance. It is an acknowledgment that

the priority of the receiver's indebtedness had been

assented to by the bondholders, and that they now

seek to avoid its legal effect by arguing that such

assent was given in consequence of the "misrepre-

sentations" of T. S. Nowell. The only representa-

tion that T. S. Nowell is shown to have made was to

the effect that the District Court had ordered the

priority of the receiver's indebtedness. (See

Hackett Deposition, Tr., p. 973.) That representa-

tion was true in fact, for the District Court had so

ordered. It was not a "misrepresentation." It

was a true statement of an existing fact. The repre-

sentation further shows that the bondholders had

notice of the receivership at an early date in the re-

ceivership proceedings. A mistake of law affords no

protection to the party making it. Ignorance of the

latv excuses no man. The excuse herein offered by

appellees includes within its scope the act of assent

by the bondholders to the priority of the receiver's

indebtedness and it seeks to avoid the legal effect of

such assent by pleading that this assent was due to

the "misrepresentations" of T. S. Nowell, which al-

leged "misrepresentations" were not "misrepresen-

tations" at all, but were absolutely true representa-

tions of a fact as it did, at the time, actually exist.

We submit that this excuse offered in argument by

appellees is still another circumstance showing the
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utterly false and faithless position that these appel-

lees are taking in this litigation. It is not open to

these culpably negligent bondholders to allow the re-

ceivership to be carried on with their knowledge and

consent, when it was entirely within the rights and

powers to terminate it at any time (Tr., pp. 2605,

2606), and after a lai)se of ten years, during which

the rights of innocent third parties have accrued, to

upset the whole transaction b}^ offering the clearl}^

inadequate and speculative excuse, that while they

were perfectly aware during all these years, of the

adverse priority that was being acquired, yet they

cannot now be held bound by their assent because it

w^as given under a mistake of law.

Truly, a cause which forces counsel of undoubted

ability to resort to such grounds for its legal justifi-

cation as a probable neglect to read a contract, and

a mistake of law with full knowledge of the facts,

is indeed a forlorn hope.

It was argued that Hackett had no authority to

destroy the priority of the mortgage lien. We as-

sert that he had such authority under his claim of

absolute ownership of the bonds. But, aside from

that point, counsel for appellees argued that the

Hackett waiver is the only piece of tangible evidence

of the assent of the bondholders that appellants have

offered. How about the assent of Henry Endicott

and Hackett, shown at page 1573 of the record ? See,

also, George M. Nowell's brief at page 206. The

discussion in George M. Nowell's brief, pages 131 to

227, discloses plenty of "tangible evidence" of the
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assent of the bondholders. It is interesting to note

that counsel for appellees acknowledge that this

waiver is a piece of "tangible evidence," and in this

connection we ask the Court again to read our brief

for appellants, pages 207 to 212. The absolute

verity of this Hackett waiver, when taken in connec-

tion with the many corroboratory circumstances

shown of record herein, is not to be questioned or

doubted. Whether or not he had the express au-

thority to waive the priority of the mortgage lien is

entirely immaterial. It is an admission against

Hackett 's pecuniary interest, and as a link in the

chain of incontrovertible evidence which we have

forged offering indisputable and conclusive proof of

the assent of the bondholders, it is incontrovertible.

It is a sworn statement that the bondholders ''did

assent" to the priority of the receiver's indebted-

ness, and appellees have not given any good reason

or offered any valid argument why its verity should

be doubted.

Mr. Shackleford argued that the bonds of the

Berner's Bay Company had been constantly chang-

ing hands. He argued that one John K. Bates of

Portsmouth, N. H., was the owner of 283 of these

bonds. By referring to pages 61, 62, of the record

it will be seen that the Corning-Gillespie-Fairchild

committee in July, 1905, claimed to represent 400

out of the 500 Berner's Bay bonds. At page 596 of

the record it will be seen that Henry Endicott, on

February 7, 1902, owned 260 of these bonds.

Amongst the names of the parties represented by

the Corning-Gillespie-Fairchild committee we fail to
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find the name of said John K. Bates of Portsmouth,

N. H. (Tr., p. 62). Therefore, said Bates must have

parted with the ownership in the 283 out of the 500

Berner's Bay Company's bonds previously to July,

1905. Mr. Shackleford is one of the attorneys that

wrote the intervening petition of R. McM. Gillespie

et al., referred to at pages 61 et seq. of the record.

He therefore had actual knowledge of the fact that

the name of said Bates did not appear among the

names of the parties as being represented by the

Corning-Gillespie-Fairchild Committee. He also

knows that this one Bates is not now the holder of

these 283 bonds. He further knows that this Bates

is simply a "stool-pigeon," who appears of record

as the owner in order that it might not appear of

record in the Hackett waiver that the Endicotts then

owned more than a quarter of one million dollars face

value of defaulted mining bonds. That is a fact

which the Endicotts are most desirous of conceal-

ing from the public eye. Yet, this attorney, Mr.

Shackleford, does not hesitate to argue that these

bonds have constantly changed hands, and to prove

his contention he cites as a fact the ownership of

these 283 bonds by this said Bates, when by reason

of the fact that his law finn in 1905 drew the plead-

ings above cited, he had actual knoAvledge of the fact

that if this Bates actually did own these bonds in

1903 (which he did not), he did not own them in

1905 and that he does not now own them. Mr.

Shackleford knows that the legal title to the Endi-

cott 260 or more Berner's Bay Company bonds is
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now in Henry Endicott, and that the Endicott hold-

ings of a large majority of these bonds has never

changed hands except for purposes of avoiding the

appearance of record of the fact that the Endicotts

have been speculating to the extent of several hun-

dred thousand dollars in mining bonds. This con-

tention was made by Mr. Shackleford with knowl-

edge of the continued and present ownership by the

Endicotts of these self-same bonds. We are pre-

pared to prove that the ownership as shown of rec-

ord of all these Berner's Bay Company bonds has

remained constant, except in cases of devolution by

reason of the death of the first owner, during the

past years. Whatever bearing Mr. Shackleford may

consider this "changing" to have upon the merits

of this case we know not, neither can we imagine.

But we do know this, viz.: that the point was not

raised in good faith; that it was raised for the

sole purpose of deceiving this Court; that it is

a piece of insincere misleading, and intention-

ally inaccurate argument. The matter would be

beneath our notice were it not for the fact that it

constitutes another instance of the grossly unfair

and inaccurate arguments that attorneys for appel-

lees are presenting for the consideration of this

Court, if the entire absence of discussion of the mer-

its and the "accentuation of collateral issues" by
these attorneys for appellees may be termed argu-

ment.

Reverting to the bad taste they have displayed in

their inexcusable attacks upon me, I would call the
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attention of this Court to the fact that on Wednes-

day morning, February 3, last, at about 9:30 o'clock

A. M., I called up Mr. Sutro and stated to him that

my father was lying seriously ill at Seattle and that

I desired to leave San Francisco at the earliest pos-

sible moment and asking him how early Friday he

could file his brief. I then learned for the first time

tliat he expected to file his brief on Monday, Febru-

ary 8, pursuant to an extension of time which he

asserted had been allowed by order of Court, where-

upon I insisted that I must not be delayed in getting

away to Seattle and that as this additional three

days' time, which had been procured without notice

to me, would inconvenience me, either by preventing

me from going to the bedside of my father or filing

a reply brief unless I should be allowed several days

extension, to which he replied that he would resist

an extension of time but that he would take the ill-

ness of my father into consideration and talk the

matter of an extension for three or four days over

with Mr. Shackleford. I waited for several hours

with all the patience I could muster, and finally at

1 :30 P. M. I went to see Judge Gilbert who inune-

diately recognized the difficulty of my situation and

most kindly granted permission to file a supple-

mentary brief, whereby I was enabled to leave San

Francisco for Seattle the next (Thursday) morning

via Ogden, service over the Shasta Route being at

that time interrupted owing to floods in the Sar^ra-

mento Valley.

Common courtesy by one attorney to another, to

say nothing of the rules governing the conmion de-
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cencies of life, would seem to require that one at-

torney should not by the arbitrary act of another

be placed in a position to compel a choice between

his duty as an attorney and his duty as a son. Hu-

mane instincts should certainly forbid that profes-

sional duty should be intentionally allowed by oppos-

ing counsel to interfere or conflict with the more

potent call of filial love and duty. But these at-

torneys do not seem to allow humane principles to

interfere with their desire to win cases, and the prob-

ability that the demands of filial love would cause

a neglect of professional duty was too good to be

lost, and they therefore entirely neglected to relieve

my anxious mind and left me entirely without any

word or message, my heart being consumed between

the contending forces of my duty to my clients, and

my duty towards and love for my aged, sick parent,

possibly lying at death's door. Up to the moment

of leaving no word came from them, and no w^ord

has since come.

These attorneys were not too busy to leave in my
box at Hotel St. Francis a statement of costs left

by Mr. Shackleford late Wednesday evening. But

in thus failing to heed the dictates of compassion

for my distress of mind they omitted to take into

account the judicial consideration exercised by a

court, my appeal to Judge Gilbert having met with

a sympathetic response.

I do not desire to burden this Court wdth com-

plaints of a i^ersonal nature, but this instance con-

stitutes such a flagrant breach of the courtesy and
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consideration due from one attorney to another, and

is so peculiarly indicative of the personal animus

and unprofessional attitude which has throughout

been maintained by Messrs. Sutro and Shackleford,

and so clearly displays their "win at any price"

policy, that I feel constrained to call the attention

of this Court to the same, coupled with the assur-

ance that I do not believe the conduct and policy of

Messrs. Sutro and Shackleford are representative of

the ethical standards of the Bar of the Pacific Coast.

Respectfully Submitted,

GEORGE M. NOWELL,
Attorney for Appellants.
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Reply Brief of Appellants.

NOTE,
This reply brief has been written from notes taken

during the argument by counsel for appellees at the

hearing before this Honorable Court on February

1, 1909. These notes were taken simply as memo-

randa to be used, if necessary, in the closing argu-

ment at the hearing, and, while quite copious, they

were not intended in any sense for use in writing this

reply brief.

Owing to circumstances set forth in a letter dated

February 3, 1909, addressed to Judge Gilbert and

written by the undersigned, permission was granted

to appellants to file a supplementary brief to cover

any points argued by appellees in their brief which

have not been touched upon in this reply brief.

Statements requiring reference to the receiver's ac-

counts and data in the record of a like nature must

necessarily be treated in the supplementary brief

after the receipt in hand by counsel of the brief of

appellees.

Respectfully submitted,

GEORGE M. NOWELL.

ARGUMENT.
The argument of Mr. Sutro on the point of juris-

diction consisted of the contentions that, as the

claim of Decker Brothers had been paid in full on
February 11, 1898, by Frederick D. Nowell, there

was no subsisting cause of action and that the ap-
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pointment by the District Court of Frederick D.

Nowell as receiver on February 12, 1898, was void

for want of jurisdiction. F. D. Nowell did not pay

Decker Brothers on February 11, 1898, and the con-

tentions of counsel for appellees on this point of

jurisdiction are fully met by the discussion in George

M. Nowell 's brief for appellants, pages 294 to 348,

inclusive, and further discussion is without point or

profit.

During his argument Mr. Sutro, as did also Mr.

Shackleford, attempted to befog the precise position

that appellants Nowell and Clapp occupy in this ap-

peal. The record herein and the brief of George M.

Nowell for appellants clearly show the capacity in

which George M. Nowell and Gilmer Clapp have

brought this appeal, to wit : as a reorganization com-

mittee of the defendant companies; in other words,

as the agents of tiaistees of their depositors, whose

interests they represent. They represent the greater

part of the Alaskan creditors who refused to become

depositors under the Corning-Gillespie-Fairchild

reorganization plan. (In passing I may be per-

mitted to say that Mr. Clapp is a trustee of one of

the Ames estates in Boston, Massachusetts, a bank

director, and an officer in other large corporate in-

terests, and is a man of the highest standing. But

this does not appear of record herein.) It is also

clear that appellants Clapp and Nowell are seeking

to maintain the priority of the receiver's certificates,

because they believe they are entitled to priority and

also to prevent the consummation of the conspiracy
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& Milling Company, which has been plotted and

schemed by this self-same Corning-Gillespie-Fair-

child reorganization committee. Messrs. Clapp and

Nowell are not offering any apologies for their posi-

tion or motives in this litigation, and only regret

that a full copy of the Clapp-Nowell reorganization

plan was not included in the record, for purpose of

comparison with the plan they are opposing.

The absurd contention was made in argument by

counsel for appellees that a right to claim the benefit

of an equitable estoppel was not assignable. It is an

insult to the intelligence of this Court for counsel

seriously to seek to interpose such mere technical

plea as to right of a I'eorganization committee act-

ing in its fiduciary capacity to take advantage of an

equitable estoppel in favor of their depositors whom
they represent in equitable proceedings. It would

be a reproach upon Equity Jurisprudence and Equity

Jurisdiction to hold that a trustee, such as a reor-

ganization committee, acting in its fiduciary capacity

and representing its beneficiaries in equitable pro-

ceedings were not to be permitted to avail itself

in such proceedings of all equitable principles accru-

ing to such beneficiaries. The Clapp-Nowell reor-

ganization plan of the defendant companies was not

dreamed of until more than a year after the reor-

ganization plan of said Corning-Gillespie-Fairchild

was promulgated. It was then offered to the cred-

itors of defendant companies as a means of saving

their interests from the total destruction which was
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Fairchild reorganization plan. (See George M.

Nowell's Brief for Appellants, pages 211 to 215.)

It happens that Frederick D. Nowell is the largest

depositor under the Clapp-Nowell plan simply be-

cause he is the largest outstanding receivership cred-

itor. The causes for his being the largest receiver-

ship creditor are apparent of record and discussed

in the briefs. He is the largest receivership creditor

for the simple reason that he has entirely sacrificed

his personal interests for the sake of an undivided

fidelity to his trust. His appointment was the re-

sult of practically the unanimous desire and petition

of the creditors, secured and unsecured. Should this

case be sent back for further proceedings, we will

show that he remained in office as receiver out of re-

gard for the wishes of the parties in interest, and

especially of the Endicotts, much against his will and

to his great pecuniary disadvantage. In promoting

what he believed to be the true interests of the par-

ties in interest, he unselfishly refrained from ap-

propriating to the satisfaction of his claim for sal-

ary any of the funds, amounting to several hundred

thousands of dollars, coming into his hands. He was

authorized by the Court to draw a salary of $5,000

(five thousand dollars) per annum. He did not avail

himself of that authority. Being actuated by a high

sense of dut.y to his trust, he chose to borrow money

to pay the living expenses of himself and family,

using largely his personal resources as a medium for

negotiating such loans, the result of which course
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these thousands of dollars now due him and to se-

cure which he now is compelled to litigate. What
would he have got had he taken his salary out of the

funds as they passed through his hands? His

money. No more. What will he get in case this

Court reverses the decree of the Court below? His

money. No more. Has he bettered his position by

this process ? On the contrary, he has suffered great

pecuniary damage. Owing to the unselfish and hon-

orable course he has pursued, the only thing that

stands between him and bankruptcy is a reversal of

the decree of the court below in this case. Further

than this, his entire devotion to the cause he repre-

sented compelled him to forego many an advantage-

ous business opportunity during these past years.

It is an undisputed fact that at the inception of this

receivership the mining properties of these defend-

ant companies consisted of prospects only and a

worked-out Comet mine. Testimony of capable min-

ing men places the present value of the properties all

the way from $1,000,000 to $2,700,000 net. The ore

bodies have been cut to a depth of more than 900

feet, thereby demonstrating their permanency and

giving to them an enormous potential value. No bet-

ter proof of the value that has been disclosed under

this receivership can be given than the willingness

of the Corning-Gillespie-Fairchild committee to

prosecute a jDrodigious legal fight already extending

over a period of nearly four years in order to secure

possession of the same. C. R. Corning is a mining

engineer, and he has made a personal examination of
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these properties. The values which call forth these

great efforts were demonstrated during the receiver-

ship and under the administration of Frederick D.

Nowell. In the face of these undisputed facts coun-

sel for appellees have the effrontery to come into this

court and brand Frederick D. Nowell as a swindler.

They well know such an infamous charge is a false-

hood of the blackest dye. They well know that the

making of such a charge is in violation of the sworn

duty they owe to this Court. During all this litiga-

tion the chief stock in trade of these counsel for ap-

pellees, both in the a]opeal of No well et al. v. Mc-

Bride et al. and in the case at bar, has been a loud-

mouthed, untruthful, and unspeakably vile calumnia-

tion of the Nowells. Even the writer of this brief,

in his capacity as an attorney of this court, has not

escaped their foul insinuations. They have not had

the self-control necessary to enable them to respect

the position even of an attorney in good standing

of this court. M_y representation of my clients in

this litigation has called down upon my head the

vile innuendos of these attorneys. I challenge this

Court to discover in my conduct or words, since May,

1907, when I was admitted to practice in this Court,

a single act or a single word which has not been done

or said in good faith and with unswerving fidelity

to my duty to this Court. Has this been any pro-

tection to me? Has my position as an attorney in

good standing of this court been respected? No,

nor have these attorneys had a sufficient apprecia-

tion of the respect they owe to this tribunal to enable

them to modify or temper their insufferably odious
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conduct. I have been subjected to their unmanly,

unprofessional, untruthful and unpardonable execra-

tions wholly owing to the fact that I am related by

blood ties to the Nowells, because I am a son of

Thomas S. Nowell, and a brother of Frederick D.

and Willis E. Nowell, and because I represent them

in this court. A fair and unprejudiced study of the

evidence in this case will disclose as little justification

for their groundless charges of fraud against the

Nowells as there exists for their insinuations and

innuendos against me, their attorney. Parties to a

transaction who have handled hundreds of thousands

of dollars of corporate funds, who emerge from the

transaction without a dollar to their names, bankrupt

and fighting for their rightful compensation for

years of faithful service are not to be regarded as

just subjects of such relentlessly cruel and unjust

charges of fraudulent conduct. We urge upon this

Court a most careful and searching study of the un-

disputed facts of record herein. We ask for a just

comparison of the arguments advanced by each side.

We pray the judgment of this Court as to which side

has treated the case on its real merits; as to which

side has advanced the meritorious arguments based

upon the facts of record and the law thereto applica-

ble; as to which side has appealed to mere passion

and prejudice. Compare the praecipe of appellants

with the useless matter with which these appellees

have encumbered this record as the result of their

grossly unfair and contemptible efforts to render this

appeal impossible by reason of its exorbitant cost.

Compare the strict adherence of appellants to the
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absolute truth of their statements with the mislead-

ing arguments of counsel for appellees, containing

just enough of the truth to render them more difficult

of denial. It has been judicially said that nothing-

is so dangerous as half-truths. These counsel of ap-

pellees have uniformly dealt in half-truths during

the whole of this litigation.

Mr. Sutro argued that as the allowance of compen-

sation to a receiver lies in the discretion of the Court

it was within the discretion of the Court to subor-

dinate the compensation of Frederick D. Nowell to

the mortgage lien and the remaining receiver's in-

debtedness, amounting in gross figures to more than

$1,300,000. Therefore, in order for the receiver to

receive his compensation these properties must sell

for at least $1,400,000 of cash. In plain English,

this condition means a total destruction of Receiver

Nowell's right to his compensation for eight years

of faithful service, performed with the full knowl-

edge and consent of the parties in interest and whose

property has been thereby benefited. In addition

to all this. Receiver Nowell has acted in good faith

under the orders of the Court. The protection to

which he is entitled from the Court has been denied

him, and he has been made the victim of a fraudulent

scheme and a cowardly dishonesty that should

trouble the minds and bring the blush of shame to

the cheeks of the conscienceless men who have thus

profanely defiled the sources of human justice.

"The compensation to be allowed a receiver

for his own services and those of his counsel is

largely discretionary with the court from which
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he derives his appointment, and its action will

not be disturbed, unless the discretion is

abused."

Stuart V. Boiilware, 133 U. S. 78; 33 L. Ed.

568.

The District Court allowed F. D; Nowell the sum

of $5,000 per annum as salary. It was a matter of

record. All the parties presumptively had knowl-

edge of it. No objection to it w^as ever made. The

order of Court stood unchallenged for years. The

Court below has passed 'all of the accounts of the re-

ceiver. No appeal has been taken from that decree,

and no cross assignments of error have been filed

calling in question the discretion of the Court in

making this allowance for salary. No question as to

the propriety of such allowance is before this Court.

No evidence that the action of the Court was, an abuse

of discretion is before this Court.

"Like all questions of costs in courts of equity,

allowances to receivers are largely discretion-

ary, and the action of the court below is, upon
appeal, treated as presumptively correct."

Stuart V. Boulware, 133 U. S. 78.

"The compensation allowed a receiver, being
a matter of discretion with the Court, will not be
reviewed. '

'

Chandler v. Cushing-Young Shingle Co., 13

Wash. 89; 42 Pac. 548.

The only question with which this Court has to do

is the priority of the receiver's indebtedness as

against the mortgage lien. All this argument with

reference to F. D. Nowell's salary as receiver is made
to befog the issue and for no other purpose. The
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salary of the receiver, of his attorney, his clerks and

assistants, taxes, assessment work, costs of protec-

tion and preservation of the property, and all other

costs of administration are a first lien upon these

properties, which principle is well established in

receivership proceedings and receivership law.

These charges against these properties are almost en-

tirely represented by appellants Clapp and Nowell,

as a reorganization committee. Yet they have been

subordinated to the mortgage lien, as we contend,

contrary to the law.

At p. 14—"When it becomes the duty of a Court

of equity to take property under its own charge,

through a receiver, the property becomes chargeable

with the necessary expense incurred in taking care of

and saving it, including the allowance to the receiver

for his services. He is the officer and agent of the

court, and not of the partieSi ; and it is a right of the

Court, essential to its own efficiency in the protection

of things so situated, to keep them under its control,

until such expenses and allowances are paid, or

secured to be paid. It is a duty, also, to do this,

which it owes to its appointee, the receiver."

Becktvith v. Carroll, 56 Ala. 12.

''We consider the allowance as compensation to

the receiver and his solicitors as part of the taxable

costs in the case, and as such is preferred to the re-

ceiver's certificates, and entitled to prior payment."

Petersburg S. & Ins. Co. v. Delatorre, 70 Fed.
646.



12

"A receiver of property in controversy in an ac-

tion cannot recover judgment for Ms services

against all the parties, by a motion in the original

suit.- He is an officer of the court, and his compen-

sation should be allowed out of the property in his

hands, or taxed as costs.
'

'

Hiitchlnson v. Hampton, 1 Mont. 39.

"Where no exceptional facts appear, the costs of

the receivership must be taxed against the party in

whose favor all the equities were found, and it does

not matter how "or why the receiver was appointed."

Ervin v. Collier, 2 Mont. 605.

"I think there is no question as to the right of the

Court to award to the receiver compensation out of

the fund which he holds, even though the title to that

fund be found to have been from the first, and to be

now in the defendants. The receiver's compensa-

tion cannot be made to depend upon the result of the

litigation. He is the officer of the Court who takes

property, the right to which is involved in dispute,

and by order of the Court holds it for the benefit of

the party who shall ultimately be found to be en-

titled to it. It may sometimes happen, as it prob-

ably happened in this case, that by the unfounded

claim of a plaintiff the rightful owner of property

is deprived temporarily of the possession of it, and

that when he gets it back it is encumbered with the

charges of the officer to whom the Court has given

the care of it, pendente lite. But, great as may be

the misfortune to the owner, he must bear the loss
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unless he can obtain redress from the party on whose

application the wrong has been accomplished.

"The Court is not to blame, nor is the receiver who

obeys its order. The property in the hands of the

receiver is the fund from which his fees must be

paid."

Hopfensach agt. Hopfensach, 61 How. Pr.

508.

"That the receiver should have been allowed

reasonable fees for counsel employed by him to aid

him in the proper discharge of his trust, we have no

doubt. (Cowdrey v. Galveston, H. (& H. R. Co., 93

U. S. 352; S. C. 9 Am. Rail. Rep. 361.) That he

should be allowed costs of litigation, is equally clear.

(Jones on R. R., § 1547, and cases cited.) Expenses

in taking care of, protecting, and repairing the prop-

erty in the receiver's charge, should also be allowed.

This is so well established by decided cases, that we

consider it only necessary to cite some of them.

(Meyer v. Johnston, 53 Ala. 237-346; Hoover v.

Montelair c& Greenwood Lake Ry. Co., 9 N. J. Eq. 4;

Kennedy v. St. Paid & Pac. R. Co., 2 Dill. 448; Stan-

ton V. Ala. & Chat. R. Co., 2 Woods, 506; Vermont

(& Can. R. Co. v. Vermont Cent. R. Co., 14 Am. Rail.

Rep. 497, 546, 532.)"

McLane v. P. & S. V. R. R. Co., 66 Cal. 623,

624.

"The commissions of the receiver of an insolvent

are to be included in exi)enses, and not classed as a

debt."

Wilson Cotton Mills v. C. C. Randleman Cot-

ton Mills, 115 N. Ca. 475; 20 S. E. 770.
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'

' The expenses of the trustee and receiver, reason-

ably incurred in the discharge of his trust, are a lien

upon the trust property prior to that of the bond-

holders, and among the expenses which should be

allowed him are reasonable fees for counsel employed

by him, in the proper discharge of his trust, the cost

of litigation, and the expenses in taking care of, pro-

tecting and repairing the property in his charge."

Alderson on Receivers, § 380, at p. 549.

''A receiver who has been appointed in an orderly

and legal manner by a Court having jurisdiction, and

who has in good faith entered upon his duties as

such, should be protected by the Court in his proper

action under the order while it is in force, and be

compensated and indemnified out of the fund in-

trusted to his guardianship for his reasonable ser-

vices, legal charges, and disbursements, although the

order of appointment is subsequently reversed for

error,"

23 Am. d Eng. Encyc. of Law (2nd Ed.), 1106.

"A person appointed receiver of the property of

an individual or corporation is, as a rule, entitled to

compensation for his services in preserving the prop-

erty or conducting the business, if so authorized and

directed."

23 Am,. (& Eng. Encyc. of Law (2nd. Ed.),

1102.

''The compensation of a receiver properly ap-

pointed is a charge upon the property or funds that

pass through his hands."

23 Am. dc Eng. Encyc. of Law (2nd Ed.), 1107.



''If the fund in court is not sufficient to afford

compensation to the receivers, the bondholders at

whose instance they were put in charge of the prop-

erty will be required to provide the means of pay-

ment, by assessment or otherwise."

Jones on Corporate Bonds and Mortgages

(3 Ed.), § 534.

See also

:

Jaffray v. Ranh, 72 Iowa, 335, 338, citing Rad-

ford V. Folsom, 55 Iowa, 276.

Preston National Bank v. Purifier Company,

102 Mich. 462, 468.

Hutcliinson v. Hampton^ 1 Mont. 39, 41.

New Birmingham Iron & Land Co. v. Blevins

(Tex. 1897) 40 S. W. 829 (headnote # 1).

Espuela Land & Cattle Co. v. Bindle, (1895)

11 Tex. Civ. App. 262.

Greeley v. The Provident Sav. Bank, 103 Mo.

212.

Central Trust Co. v. Wahash etc. Ry. Co., 32

Fed. 187.

The record and the briefs for appellants establish

beyond all question of doubt that F. D. Nowell was

appointed receiver at the request of ninety per cent

of the creditors, secured and unsecured, of the de-

fendant companies, that he remained in office for

eight years and more without objection from any

source and that the development and operation of the

properties were carried on by him with the knowl-

edge, consent, and co-operation of these creditors.

Under this state of facts simple justice and the

precedents of the law require that the receiver's
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compensation and the costs of administration should

be made a charge upon the corpus of the estate prior

in order of payment to all other liens or claims. The

fact that the receiver was appointed at the express

request of most of the creditors affords an additional

reason for holding that the receiver herein repre-

sents all the creditors. It justifies the opinion that

this receiver was in possession and acting as the ex-

press trustee of these creditors. It is not to be

denied that a trust estate is liable for the costs of

administration. Neither is it to be denied that the

trust estate is liable to the trustee for his compensa-

tion.

The value of the properties has been demonstrated

by the receiver's stewardship, his acts have been

sanctioned and approved by the parties in interest,

and he has had their active co-operation during all

these years. The laborer is worthy of hire. An
affirmance of the decree of the court below would re-

sult in the total destruction of this receiver's claim

for compensation. The undisputed facts of this

record disclose a valid legal obligation on the part

of these bondholders to pay to Frederick D. Nowell

his compensation. Their conduct has given rise to

an undeniable implied contract to re-imburse the

receiver. In the case at bar it would amount prac-

tically to actual fraud for these parties, by means of

their acquiescence and active co-operation to mislead

Frederick D. Nowell into believing that he was fully

authorized to act as receiver, whereby he was lulled

into a sense of security and induced to forego all



17

other business opportunities, and after lie had

demonstrated the value of the properties, then to

repudiate the whole transaction, and by urging mere

technical pleas in a court of equity to seek to deprive

him of his just and rightful compensation. It would

be a reproach upon the law should such an uncon-

scionable scheme be permitted to succeed.

Mr. Sutro argued that Frederick D. Nowell had

attempted to swindle the Berner's Bay Company by

refusing to sue for a conveyance to that company of

the so-called Johnson Group. In the first place, the

question of the title to the Johnson Group is not

pertinent to the issue in this receivership case. The

issue in this appeal is: Did the bondholders consent

to the priority of the receiver's indebtedness or not"?

That is the question. This dragging in the question

in issue in the appeal of Nowell et al. v. McBride

et al. in this appeal is done merely for the purpose

of deceiving this Court into believing that the Now-

ells are swindlers, and carried on this receivership

for their private gain. All the facts of the record

prove that the receivership was carried on with the

consent and approval of all parties in interest. That

state of facts completely disposes of the assertion

that the receivership was a fraudulent one. There-

fore, whether or not Frederick D. Nowell did ac-

tually prove recreant to his duty as receiver in re-

gard to a suit to compel a conveyance of the John-

son Group is not pertinent to the issue. The point

is raised simply to throw dust into the ej^es of this

Court. The folio iving pages show that the proofs
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that appellees offer in this connection actually dis-

prove their contentions.

Frederick D. Nowell owned in his personal ca-

pacity a prospective one-eighth interest in the John-

son Group. He objected to the sale of the Johnson

Group to the Berner's Bay Company. So did Willis

E. Nowell also object. T. S. Nowell was acting un-

der a power of attorney, and if any criticism is to

be made of T. S. Nowell it is that the plan to offer

the Johnson Group to the Berner's Bay Company

was unauthorized and against the wishes of the own-

ers thereof. Yet these attorneys predicate a fraud-

ulent act upon the obje<2tion of a receiver to have

his property conveyed to the company and for which

conveyance he is to receive no consideration. What
claim against F. D. Nowell, then, had or now has

the Berner's Bay Company against the one-eighth

interest in the Johnson Group to which F. D. Nowell

is entitled? Wherein does it appear of record that

he ever had notice of the transaction complained of

in the appeal of Nowell et al. v. McBrlde et al.f

Whatever knowledge he had was (as far as we can

see) subsequently acquired. And he objected to the

transaction, as he had a perfect right to do, and as

every other man would equally as well have objected.

To carry the proposition contended for by counsel

for appellees to its logical and ultimate conclusion

would be to hold that a receiver is bound to forego

all his personal property rights in favor of the cor-

poration of which he happens, at the request of the

creditors of the same, to be the receiver. Beyond
this the very extracts from letters cited hy counsel
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for appellees prove beyond all question of dispute

that Thomas S. Nowell was not guilty of the fraud

with which he was charged in the api^eal of Nowell

et at. V. McBride et al., and of which this Court has

found him guilty. These extracts show that the

Johnson Group had not been offered to and accepted

by the Berner's Bay Company as alleged and found;

therefore there could not have been any fraudulent

alteration of the corporate records as found by this

Court; they further show that the Johnson Group

had not been paid for and that they were not the

property of the Nowells in 1896, as found by this

Court ; they further show that T. S. Nowell was mak-

ing strenuous efforts to meet the purchase price pay-

ments; and finally they show that T. S. Nowell was

still willing to convey the Johnson Group to the

Berner's Bay Companj^ We contend that this state

of facts offers indisputable and conclusive proof of

the fact that the fraudulent acts complained of and

found by the Court below, and this Court as well,

were not committed by Thomas S. Nowell, and that

as a result there has been a gross miscarriage of jus-

tice, and in addition to the consequent judicial con-

fiscation of the property rights of others there has

been perpetrated the unpardonable cruelty of brand-

ing innocent men as swindlers and betrayers of their

trust, and the perpetration of that cruel injustice by

means of the judicial records of this country.

Counsel for appellees characterized the bringing of

the petition on November 7, 1908, by the w^riter of

this brief to open up the decree in the appeal of

Noivell et al. v. McBride et al. for fraud of the par-



20

ties in procuring the same, as an extraordinary pro-

ceeding, and upon second thought we quite agree

with that statement as a question of pure procedure.

But as a matter of pure justice it is not open to crit-

icism. We noticed and we hereby call the attention

of the Court to the fact that neither Mr. Sutro nor

Mr. Shackleford, although present in court, offered

a single word in denial of the charges of fraud that

had been practiced upon the Courts contained in said

petition, although directed both against the parties

themselves and counsel (Mr. Shackleford) repre-

senting them in the trial court. One of the excuses

offered by Mr. Sutro to offset some of the evidence

cited in the said petition was that Henry Endicott

probably did not read the contract which recognized

and acquiesced in the Nowell title to the Johnson

Group! Mr. Sutro knows that such an excuse is

no excuse, and the fact such puerile excuse is offered

demonstrates the desperate straits in which he finds

himself.

As stated by Mr. Cobb, of counsel for appellants,

we propose to show in a suit about to be instituted

at Juneau, Alaska, that the decree in the case of

Nowell et al. v. McBride et al. was procured by per-

jury, and the willful suppression of evidence. The

parties who have been willing thus cruelly to blacken

the characters of innocent men and in pursuance of

their conspiracy have committed such reprehensible

acts will find themselves bound to account for their

misdoings at the bar of justice.

Of a like futile nature is the charge that T. S.

Nowell became secretly possessed of a receiver's cer-
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tificate to the amount of $5,500. The facts of the

record absohitely disprove this contention. T. S.

Nowell was at much expense in aiding the parties in

negotiating a sale of the properties, and petitioned

the Court to allow him a $5,000 certificate as his re-

imbursement. This w^as first refused by the Court,

but was finally allowed. Henry Endicott and

Wallace Hackett expressly asked the Court to allow

T. S. Nowell the amount asked. The facts are to be

found at pages 1566 to 1575 of the transcript of the

record. (S'ee, also, George M. Nowell 's Brief for

Appellants, pages 206, 207.) The sole atom of truth

contained in this contention of counsel for appellees

is that Mr. T. S. Nowell did receive a receiver's cer-

tificate. The statement that he received it fraud-

ulently or secretly is absolutely false, and the con-

tention was made upon the argument at the hearing

for the sole purpose of bolstering up their false and

infamous charges of fraud against the Nowells,

brought for the sole purpose of creating an impres-

sion upon the Court unfavorable to the Nowells.

That is their policy. To prejudice this Court by de-

ceiving it into believing that the Nowells are rascals

and should be adjudged guilty in any event. The

total absence of discussion of .the merits of the case,

the resorting to technical quibbles, the abuse of op-

posing counsel, the frequent departures from the rec-

ord during the argument all point to the weakness of

their case and the intent to win at all hazards, regard-

less of justice, truth and duty.

Counsel for appellees contended upon argument

that the receiver's certificates issued to the Nowells
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were not issued for value received. The accounts of

the receiver are a sufficient refutation of that base

and untrue statement. The receiver's certificates is-

sued to F. D. Nowell and to Willis E. Nowell were

issued to them either for services performed, for

goods sold and delivered, or for work and labor per-

formed in driving the Kensington tunnel. The

Nowells have bankrupted themselves in their efforts

to rescue this business for the benefit of the creditors.

The accounts of the receiver conclusively show that

T. S. Nowell is the creditor of the company to the

extent of several hundred thousand dollars, for which

he has not received any certificate. Does that con-

dition of things point to a fraudulent intent? The

cross-cutting of the Kensington and the Eureka lodes

has demonstrated the great value of these properties.

F. D. and W. E. Nowell put up their good cash to

assist in prosecuting this important development

work. To-day they possess no more than evidences of

receiver's indebtedness in return for their cash, and

now have a fight on their hands to get their money

back. Do€s that look like a fraudulent transaction ?

The Nowell Brothers are not swindlers. They have

been made the victims of their misplaced confidence.

They have given freely of their time, years and years

thereof, of their efforts, and money and goods, they

have made man}^ pecuniary sacrifices, and during all

this time, as the record conclusively shows, they have

been lulled into a feeling of security as regards their

compensation, by the eight years and more of acqui-

escence and co-operation of all the parties in interest.
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To-day they are compelled to fight for their just

rights, through court after court, and in addition

thereto they are being relentlessly persecuted and

assailed by the virulent and shameful charges of

fraud brought against them by the very parties who

have so grievously misled them and their legal rep-

resentatives in court, who have evidently thrown all

principles of justice, truth and ethics to the four

winds in order to defeat the just claims of these faith-

ful servants, whose wise stewardship has converted

the then comparatively worthless property of the

Berner's Bay Company into a thing of value. Such

an exhibition of greed, repudiation and dishonor is a

disgrace to the individuals who are actively engaged

in its perpetration.

Mr. Sutro argued that as the bondholders were not

parties to this suit, and were not asserting the prior-

ity of the certificates, these appellants had no right

to come into court and assert such priorit}^ These

appellants agree that the bondholders have a perfect

right to be content with the decree of the lower court,

and a New York decision (which momentarily is not

at hand) has held that in case the decree of the loAver

court is reversed in the appellate court the parties

who have failed to appeal therefrom are precluded

from sharing in the priority decreed by the higher

court. All of which is perfectly clear. But Mr.

Sutro fails to remember, that the appellants in the

case at bar have been misled by the conduct of these

bondholders who have not appealed. The rights of

these appellants do not depend upon the joining as

parties of these culpably acquiescent bondholders.
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The rights of these appellants have accrued by reason

of the misleading acts of these culpable bondholders,

and the acts and doings of these bondholders have

been shown in evidence and discussed in the briefs

for the purpose of showing that by reason of these

said acts and doings the mortgage lien has been sub-

ordinated to the priority of the receiver's certifi-

cates. The pleas of counsel throw light upon the

unjust position of the appellees. These bondholders

during all these years have acknowledged the pri-

ority of the receiver's indebtedness. This record

contains conclusive evidence of that fact. The bond-

holders own about one-half of the receiver's indebt-

edness, amounting to at least $225,000, inclusive of

accrued interest. The mortgage bond liability

amounts to about $880,000. These bondholders co-

operated with the receiver for about eight years, and

by reason of his wise administration the properties

have been made valuable and worth fighting for.

These hondJiolders allowed others to take the risk,

and now that the danger of loss is passed, they repudi-

ate the obligations that have arisen towards innocent

third parties and seek to deceive the courts into aid-

ing them in their nefarious scheme. Disregarding

all principles of honest}^, they hold it to be "good

business" to sacrifice $225,000 of receiver's indebted-

ness in order to enforce a mortgage lien worth

$880,000. This policy wipes out about $200,000 or

more of receiver's indebtedness owned by others of

which these properties have had the benefit. Noth-

ing could be clearer. A scrutinizing comparison of

the established facts of record herein with the above-
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described policy offers convincing proof of the bad

faith of these appellees.

Furthermore, the fact that these bondholders and

appellees, who own the greater part, almost all of the

first issue of receiver's certificates, have not appealed

but have rested content with the decree of the lower

court giving priority to the mortgage lien forever

precludes them from asserting that the first issue

shall take precedence over the second and third issues

in case the decree of the lower court is reversed.

Having acquiesced in the decree of the lower court,

they cannot take advantage of a reversal obtained by

means of an appeal which they have strenuously

resisted. It was argued by counsel for appellees that

the receivership was a total failure. When Re-

ceiver Nowell took charge of these properties the

mining claims were mere undeveloped prospects.

The testimony of Mr. Thane (Tr., pages 886 to 895),

a mining man of talent and achievement, proves that

the properties had been developed into a good mine

and that the development justified the expenditures

of the receiver. His testimony also disposes of Mr.

Sutro 's contention that the receivership was misman-

aged.

Mr. Sutro contended that it was the grossest case

of nepotism that has ever happened. The receiver-

ship indebtedness is more than $450,000, inclusive of

accrued interest. The claims which W. E. Nowell

and F. H. Nowell hold against the receivership were

had respectively for services and goods sold and de-

livered, and constitute a small percentage of the total

receivership indebtedness.
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There were three other brothers of F. D. Nowell

—

i. e., George M. Nowell, one of the appellants ; Arthur

L. Nowell, (Tr., p. 2481) ; and Harrison P. Nowell

(Tr., p. 2481). Willis E. Nowell was employed as

superintendent while the mines were in operation or

development work was being carried on. F. H.

Nowell was employed in San Francisco as purchas-

ing agent. There is nothing in the record to show

that these two brothers did not perform efficient and

honest service. The effort of counsel for appellees

to cast aspersions on the Nowells by means of these

collateral charges are entirely apart from the issues

involved, and the case was not tried on that theory,

and there is nothing in the record to justify such

charges.

The fact that the properties were developed into

valuable properties during the receivership estab-

lishes the efficiency of the services perfonned. The

fact that T. S. Nowell received certificates at the rate

of $500 per month for the use by the Berner's Bay
Company of his steamer "Rustler" was argued as

showing fraud. The rental was at the rate of

$16,661/0 per day. Coal at Juneau, Alaska, then cost

about $12.00 per ton. The boat required at least four

men, captain, engineer and two deck hands, to navi-

gate her. The Berner's Bay Company's properties

are situated about sixty miles by w^ater from Juneau.

The boat was at all times at the disposal of the com-

pany to perfonn its transportation services. The

weather conditions at certain seasons of the year

sometimes prolonged the trips of the boat into sev-
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eral days longer than schedule time. The boat was

run at a loss, in spite of the $500 per month com-

plained of, and the Nowells have been thereby ob-

liged to part with their ownership in her. This Court

is at liberty to consult expert steamboat men as to

the reasonableness of the charge made for the use of

a steamboat 65 to 70 feet long in Alaskan waters with

coal at $10 to $12 per ton, and everything else in pro-

portion. The company could not have owned the

boat and run her for a much larger sum per month

and have paid all the running expenses, supplies,

board of men, insurance, repairs, wharfage, interest

on the cost of the boat, and many other items con-

nected wdth the navigation of a steamboat. The plea

of fraud in this connection is made for the purpose of

throwing dust into the eyes of the Court, as it is in

the other charges of fraud made against the Nowells

by counsel for appellees.

This, then, is the sum total of Mr. Sutro's case of

the '

' grossest nepotism. '

' The mountain has brought

forth a mouse. A very small percentage of the re-

ceivership indebtedness has come into the hands of

the brothers of Receiver Nowell, and this for valu-

able services and merchandise sold and delivered,

while sixty per cent of the brothers of F. D. No well

never had anything at all to do with the receivership.

It is one thing to charge gross nepotism with a loud

voice and much brandishing of the arms. We sub-

mit that the foregoing facts completely dispose of

Mr. Sutro ^s empty charges.

The Nowells did not agree in their personal ca-

pacity to pay the receiver's certificates, as contended
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for by counsel for appellees. In every plan of re-

organization of the Berner's Bay Company, and ac-

cepted by the bondholders as satisfactory, it was stip-

ulated that the receiver's certificates were to he paid

out of the purchase price of the properties them-

selves. (See George M. Nowell's Brief of Appel-

lants, pages 180 and 181, and 248.) The provision

meant no more than that T. S. Nowell would see to

it that the reorganization plan provided for the

liquidation and retirement of the receiver's indebt-

edness out of the purchase price. Otherwise it must

be assumed that T. S. Nowell would pay off the re-

ceiver's indebtedness without receiving any consid-

eration for so doing. Such a preposterous assump-

tion negatives itself.

Counsel argued that Frederick D. Nowell was

*' ashamed" to come into this court to protect his

rights. He is in this court as one of the parties, as a

reading of the caption will show. It is but another

foolish argument of counsel for appellees.

As regards Mr. Sutro 's argument to the effect that

the motion to open up the decree was not verified

and the question could have been litigated in the

trial court, we do not care to add anything to what

we have already said on that point in our brief for

appellants at pages 226 to 235, inclusive, except that

the contention that the motion was not verified

amounts to saying that the doings and findings of a

Court must be verified by parties to the litigation who

present a motion based upon such doings and find-

ings. It is but another merely technical objection

offered by counsel for appellees in this litigation.
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We submit that this equity case is to be decided upon

the merits and not in accordance with mere tech-

nicalities raised by counsel for the sole purpose of

befogging the real issue.

It was contended on argument that the Nowells

controlled the Berner's Bay Company and controlled

the receivership litigation. The Nowells did not

control the Berner's Bay Company except as stock-

holders. The directors controlled the company.

(Tr., p. 2463). See, also, Pullman Car Co. v. Mis-

souri Pacific Co., 115 U. S. 596 ; Porter v. Pittsburg

etc. Co., 120 U. S. 670. The bonds have been in de-

fault since July 1, 1897. The Court below held that

the trustee and the bondholders could at any time

have put an end to the receivership by foreclosure.

(Tr., pp. 2605, 2606.) They took no such steps, and

the facts of this record show that they had actual

knowledge of the doings under the receivership, ac-

quiesced therein and actually co-operated with the

receiver. Surely counsel for appellees are fertile in

futile arguments.

It was argued that the bondholders had acted un-

der a mistake of law with respect to the priority of

the receiver's certificates, which mistake of law was

due to the "misrepresentations" of T. S. Nowell con-

cerning such priority. Why should the bondholders

offer this excuse if they had never assented to such

priority? Why should it be offered at all? What

was it that was given under a mistake of law ? The

assent of the bondholders to the priority of the re-

ceiver's indebtedness. If it were not the assent
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thereto, then why should counsel plead a mistake of

law? The mistake of law is pleaded to avoid the

legal consequences of the assent which has been

given. The excuse is offered, so to speak, in confes-

sion and avoidance. It is an acknowledgment that

the priority of the receiver's indebtedness had been

assented to by the bondholders, and that they now

seek to avoid its legal effect by arguing that such

assent was given in consequence of the ''misrepre-

sentations" of T. S. Nowell. The only representa-

tion that T. S. Nowell is shown to have made was to

the effect that the District Court had ordered the

priority of the receiver's indebtedness. (See

Hackett Deposition, Tr., p. 973.) That representa-

tion was true in fact, for the District Court had so

ordered. It was not a "misrepresentation." It

was a true statement of an existing fact. The repre-

sentation further shows that the bondholders had

notice of the receivership at an early date in the re-

ceivership proceedings. A mistake of law affords no

protection to the party making it. Ignorance of the

law excuses no man. The excuse herein offered by

appellees includes within its scope the act of assent

by the bondholders to the priority of the receiver's

indebtedness and it seeks to avoid the legal effect of

such assent by pleading that this assent was due to

the "misrepresentations" of T. S. Nowell, which al-

leged "misrepresentations" were not "misrepresen-

tations" at all, but were absolutely true representa-

tions of a fact as it did, at the time, actually exist.

We submit that this excuse offered in argument by

appellees is still another circumstance showing the
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utterly false and faithless position that these appel-

lees are taking in this litigation. It is not open to

these culpably negligent bondholders to allow the re-

ceivership to be carried on with their knowledge and

consent, when it was entirely within the rights and

powers to terminate it at any time (Tr., pp. 2605,

2606), and after a lapse of ten years, during which

the rights of innocent third parties have accrued, to

upset the whole transaction by offering the clearl}^

inadequate and speculative excuse, that while they

were perfectly aware during all these years, of the

adverse priority that was being acquired, yet they

cannot now be held bound by their assent because it

was given under a mistake of law.

Truly, a cause which forces counsel of undoubted

ability to resort to such grounds for its legal justifi-

cation as a probable neglect to read a contract, and

a mistake of law with full knowledge of the facts,

is indeed a forlorn hope.

It was argued that Hackett had no authority to

destroy the priority of the mortgage lien. We as-

sert that he had such authority under his claim of

absolute ownership of the bonds. But, aside from

that point, counsel for appellees argued that the

Hackett waiver is the only piece of tangible evidence

of the assent of the bondholders that appellants have

offered. How about the assent of Henry Endicott

and Hackett, shown at page 1573 of the record ? See,

also, George M. Nowell's brief at page 206. The

discussion in George M. Nowell's brief, pages 131 to

227, discloses plenty of ''tangible evidence" of the
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assent of the bondholders. It is interesting to note

that counsel for appellees acknowledge that this

waiver is a piece of "tangible evidence," and in this

connection we ask the Court again to read our brief

for appellants, pages 207 to 212. The absolute

verity of this Hackett waiver, when taken in connec-

tion with the many corroboratory circumstances

shown of record herein, is not to be questioned or

doubted. Whether or not he had the express au-

thority to waive the priority of the mortgage lien is

entirely immaterial. It is an admission against

Hackett 's pecuniary interest, and as a link in the

chain of incontrovertible evidence which we have

forged offering indisputable and conclusive proof of

the assent of the bondholders, it is incontrovertible.

It is a sworn statement that the bondholders "did

assent" to the priority of the receiver's indebted-

ness, and appellees have not given any good reason

or offered any valid argument why its verity should

be doubted.

Mr. Shackleford argued that the bonds of the

Berner's Bay Company had been constantly chang-

ing hands. He argued that one John K. Bates of

Portsmouth, N. H., was the owner of 283 of these

bonds. By referring to pages 61, 62, of the record

it will be seen that the Corning-Gillespie-Fairchild

committee in July, 1905, claimed to represent 400

out of the 500 Berner's Bay bonds. At page 596 of

the record it will be seen that Henry Endicott, on

February 7, 1902, owned 260 of these bonds.

Amongst the names of the parties represented by

the Corning-Gillespie-Fairchild committee we fail to
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find the name of said John K. Bates of Portsmouth,

N. H. (Tr., p. 62). Therefore, said Bates must have

parted with the ownership in the 283 out of the 500

Berner's Bay Company's bonds previously to July,

1905. Mr. Shackleford is one of the attorneys that

wrote the intervening petition of E. McM. Gillespie

et at., referred to at pages 61 et seq. of the record.

He therefore had actual knowledge of the fact that

the name of said Bates did not appear among the

names of the parties as being represented by the

Corning-Gillespie-Fairchild Committee. He also

knows that this one Bates is not now the holder of

these 283 bonds. He further knows that this Bates

is simply a ''stool-pigeon," who appears of record

as the owner in order that it might not appear of

record in the Hackett waiver that the Endicotts then

owned more than a quarter of one million dollars face

value of defaulted mining bonds. That is a fact

which the Endicotts are most desirous of conceal-

ing from the public eye. Yet, this attorney, Mr.

Shackleford, does not hesitate to argue that these

bonds have constantly changed hands, and to prove

his contention he cites as a fact the ownership of

these 283 bonds by this said Bates, when by reason

of the fact that his law firm in 1905 drew the plead-

ings above cited, he had actual knoAvledge of the fact

that if this Bates actually did owai these bonds in

1903 (which he did not), he did not own them in

1905 and that he does not now own them. Mr.

Shackleford knows that the legal title to the Endi-

cott 260 or more Berner's Bay Company bonds is
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now in Henry Endicott, and that the Endicott hold-

ings of a large majority of these bonds has never

changed hands except for purposes of avoiding the

appearance of record of the fact that the Endicotts

have been speculating to the extent of several hun-

dred thousand dollars in mining bonds. This con-

tention was made by Mr. Shackleford with knowl-

edge of the continued and present ownership by the

Endicotts of these self-same bonds. We are pre-

pared to prove that the ownership as shown of rec-

ord of all these Berner's Bay Company bonds has

remained constant, except in cases of devolution by

reason of the death of the first owner, during the

past years. Whatever bearing Mr. Shackleford may

consider this "changing" to have upon the merits

of this case we know not, neither can we imagine.

But we do know this, viz.: that the point was not

raised in good faith; that it was raised for the

sole purpose of deceiving this Court; that it is

a piece of insincere misleading, and intention-

ally inaccurate argument. The matter would be

beneath our notice were it not for the fact that it

constitutes another instance of the grossly unfair

and inaccurate arguments that attorneys for appel-

lees are presenting for the consideration of this

Court, if the entire absence of discussion of the mer-

its and the "accentuation of collateral issues" by
these attorneys for appellees may be termed argu-

ment.

Reverting to the bad taste they have displayed in

their inexcusable attacks upon me, I would call the
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attention of this Court to the fact that on Wednes-

day morning, February 3, last, at about 9 :30 o 'clock

A. M., I called up Mr. Sutro and stated to him that

my father was lying seriously ill at Seattle and that

I desired to leave San Francisco at the earliest pos-

sible moment and asking him how early Friday he

could file his brief. I then learned for the first time

that he expected to file his brief on Monday, Febru-

ary 8, pursuant to an extension of time which he

asserted had been allowed by order of Court, where-

upon I insisted that I must not be delayed in getting

away to Seattle and that as this additional three

days' time, which had been procured without notice

to me, would inconvenience me, either by preventing

me from going to the bedside of my father or filing

a reply brief unless I should be allowed several days

extension, to which he replied that he would resist

an extension of time but that he would take the ill-

ness of my father into consideration and talk the

matter of an extension for three or four days over

with Mr. Shacldeford. I waited for several hours

with all the patience I could muster, and finally at

1 :30 P. M. I went to see Judge Gilbert who imme-

diately recognized the difficulty of my situation and

most kindly granted permission to file a supple-

mentary brief, whereby I was enabled to leave San

Francisco for Seattle the next (Thursday) morning

via Ogden, service over the Shasta Route being at

that time interrupted owing to floods in the Sacra-

mento Valley.

Common courtesy by one attorney to another, to

say nothing of the rules governing the common de-
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cencies of life, ^YOuld seem to require tliat one at-

torney should not by the arbitrary act of another

be i^laced in a jDosition to compel a choice between

his duty as an attorney and his duty as a son. Hu-

mane instincts should certainly forbid that profes-

sional duty should be intentionally allowed by oppos-

ing counsel to interfere or conflict with the more

potent call of filial love and duty. But these at-

torneys do not seem to allow humane principles to

interfere with their desire to win cases, and the prob-

ability that the demands of filial love would cause

a neglect of professional duty was too good to be

lost, and they therefore entirely neglected to relieve

my anxious mind and left me entirely without any

word or message, my heart being consumed between

the contending forces of my duty to my clients, and

my duty towards and love for my aged, sick parent,

possibly lying at death's door. Up to the moment

of leaving no word came from them, and no word

has since come.

These attornej^s were not too busy to leave in my
box at Hotel St. Francis a statement of costs left

by Mr. Shackleford late Wednesday evening. But

in thus failing to heed the dictates of compassion

for m}^ distress of mind they omitted to take into

account the judicial consideration exercised by a

court, my appeal to Judge Gilbert having met with

a sympathetic response.

I do not desire to burden this Court with com-

plaints of a personal nature, but this instance con-

stitutes such a flagrant breach of the courtesy and
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consideration due from one attorney to another, and

is so peculiarly indicative of the personal animus

and unprofessional attitude which has throughout

been maintained by Messrs. Sutro and Shackleford,

and so clearly displays their "win at any price"

policy, that I feel constrained to call the attention

of this Court to the same, coupled with the assur-

ance that I do not believe the conduct and policy of

Messrs. Sutro and Shackleford are representative of

the ethical standards of the Bar of the Pacific Coast.

Respectfully Submitted,

GEORGE M. NOWELL,
Attorney for Appellants.
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Supplementary Reply Brief of Appellants.

ARGUMENT.
In the very outset of the brief of appellees there

are two most inaccurate and misleading statements

made. About the middle of page 3 of the brief it

is said that the findings and decree were entered

"after an elaborate discussion of the points in the

case had subsequent to the rendition of the opinion."

This is not supported by the record, and is false in

point of fact. There was no discussion of the points

involved after the rendition of the decision.

When the Court held, as it did hold on the oral

argument and in the opinion filed, that the question

of the priority of the bonds over the receiver's cer-

tificates had been settled by the decision of this Court

on the former appeal, there was nothing left to dis-

cuss before the lower court. Counsel for appellees,

however, apparently did not think the lower court

right on that point, and during the two months they

took to prepare findings for the Court, the.y care-

fully abstained from referring to the real points upon

w^hich the Court based its decision, but prepared and

the Court signed findings and conclusions that ap-

parently are based upon a consideration of the evi-

dence and the law untrammeled by the supposed de-

cision of the case by this Court on the former appeal.

The second misstatement referred to is found on

the same page, viz. : that Corning, Gillespie and Fair-

child opposed the contention of the International

Trust Company that the bonds were the prior lien.
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They made no sucli contention on the trial. Prior

to the day of the trial these intervenors were repre-

sented by Messrs. Shackleford & Lyons, the at-

torneys also for the International Trust Company

(Rec, p. 108), and they claimed to be the owners of

400 of the 500 bonds (Rec, p. 61). The only refer-

ence apparently to the question of priority found in

the pleadings of said intervenors is found on page

64 of the record, where it said that the receiver pro-

cured the order for the issuance of the $190,000.00

of certificates '* without the release or consent of the

International Trust Company," which is diametric-

ally opposed to the contention of other certificate

holders. Not only so, but none of the evidence in-

troduced for the purpose of attacking the priority

of the mortgage, was offered by Corning, Gillespie

and Fairchild. Indeed, they echoed the objections

of the International Trust Company to such testi-

mony wherever the record shows they took any in-

terest in it. (See Rec, pp. 642, 656, 662, 664, 739,

743, 746, 749 and 751.) Of course the said inter-

venors did not object to the receiver and Clapp and

Nowell, proving the first issue of certificates. But

to show the absolute identity of the attitude of Corn-

ing, Gillespie and Fairchild and the International

Trust Company we cite page 813, where Mr. Burton

said: ''I would like to have the record show, if there

is no objection to it, that all objections made by

Mr. Shackleford to all petitions and orders subse-

quent to 1900 be considered as made by us."

Another misstatement to which we deem it proper

to call attention of the Court is found on pages 82
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and 83 of the brief of appellees, where issue is taken

with the statement made in the brief of appellants

filed by Malony & Cobb that certificate No. 2 of the

2d issue for $15,996.29 turns up in the hands of Corn-

ing, Gillespie and Fairchild. That statement is ab-

solutely true; but owing to an error in the record it

.does not appear therefrom as clearl}- as it otherwise

would.

For convenience of counsel and to save time, and

because there was no dispute as to the facts, proof

of what certificates were held by Corning, Gillespie

and Fairchild was dispensed with and Mr. Burton

read the lists and amounts into the record (pp. 2436,

2437). As the record reads on the latter page, they

are the owners of "Certificate No. of the third

series in the sum of $5,000.00 issued under order of

the Court, dated November 22d, 1902." Now the

certificate actually meant here is certificate No. 2 of

the second series; for there were no certificates of

the third series issued prior to January, 1905 (Rec,

p. 1222), and under orders made in 1904. The only

certificates issued in November, 1902, were Cer-

tificates Nos. 1 and 2 of the second issue (Rec, p.

1220), and No. 1 was canceled May 28th, 1903, (Id.)

This left Certificate No. 2 the only outstanding cer-

tificate issued in November, 1902. Again Corning,

Gillespie and Fairchild are the assignees of the se-

curities, both bonds and certificates, of Wallace

Hackett, and Certificate No. 2 of the second issue was

issued to Wallace Hackett. This error in the rec-

ord page 2437, led the Court to make irreconcilable

findings. The Court finds that Nowell and Clapp
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are the owners of the entire third issue of certificates

(Rec, p. 484). It also finds that Corning, Gillespie

and Fairchild are the owners of Certificate No. 3 of

the third issue amounting to $5,000.00. (Rec, p.

487.) Yet certificate No. 3 of the third issue was

issued to Joseph MacDonald and is for only $2,000.00.

(Rec, p. 1222.) Fairness to the appellants and

frankness with the Court should have induced coun-

sel to admit the truth of our statement, instead of

seeking to take advantage of an error in the record,

and thereby mislead the Court. Indeed, it appears

to us that the appellees have diligently sought to

obscure the real issues and to conceal the real facts.

The above instances are cited particularly as

samples of their methods.

It will be remembered that the first issue of re-

ceiver's certificates in 1901 for $190,000.00 was issued

for the specific purpose of liquidating the indebted-

ness that had been incurred by the receiver previ-

ously to the issuance of the same. (Tr., pp. 730 to

733.) At pages 111 to 113 of their brief, appellees

give a statement of receiver's certificates issued to

the Now^ells. Certificates Nos. 22 and 25 issued to

F. D. and W. E. Nowell, respectively, and amounting

in the aggregate to $12,343.17 (Tr., p. 1204), were

issued for work and labor performed in driving the

Kensington cross-cut, which development work was

prosecuted with full knowledge of all the parties in

interest, both bond and stockholders. Certificate No.

60 for $99.00 was issued for acceptances of orders

for labor and paid in cash by W. E. Nowell. Cer-
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tificate No. 67 for $1000.00 was for steamer

''Rustler" account (Tr., p. 1209). If the Nowells

had not run a steamer, and chartered her to the re-

ceiver, the receiver would have been obliged to hire

a steamer for cash and at a much higher figure. The

Nowells ran the steamer at a loss, performed the ser-

vice for the receiver, and it is now claimed it was a

fraud. The Nowells are out of pocket and fighting

for their just claim for the cash to which they are

entitled for services performed. F. H. Nowell re-

ceived Certificate No. 129 for $1,082.95 (Tr., p. 1213),

for services as purchasing agent at San Francisco,

amounting to less than one-quarter of one per cent

of the total receivership debt. There was not a word

of evidence in the record to show that he did not

perform honest and efficient services. Certificate

No. 73 for $5,892.73 (Tr., p. 1210) and Certificate

No. 133 for $1,379.10 (Tr., p. 1214) were issued to

F. D. Nowell on his open account and interest

thereon.

Now, how did it come about that the foregoing cer-

tificates were so issued? It was done in this way.

T. S. Nowell sent money to pay company's debts,

exclusive of the labor claims which had been made

a prior lien. There were pressing receivership debts,

held by receivership creditors who would not wait.

The Nowell Brothers were owed the foregoing

amounts by the companies, and could have satisfied

their just claims against the companies out of the

funds in their hands that had been provided out of

the personal resources of T. S. Nowell. But in-
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stead of so doing they used what was to all intents

and purposes^ their own money to satisfy the claims

of the importunate receivership creditors. In short,

they purchased with their own money these claims of

the receivership creditors. The liabilities of the re-

ceiver were not at all increased. It ivas no more

than a sale by one party and the purchase by another

party of a receivership claim. The only way in

which these attorneys can hope to win is by crying

fraud every time the name of Nowell appears.

But listen to these wilful misrepresentations of

counsel.

Certificate No. 60 (Tr., p. 1208) for $150.00 to

W. E. Nowell has been charged up twice to him on

page 111 of appellees' brief. 'Certificate No. 170

has been charged to Harrison P. Nowell (Appel-

lees' Brief, p. 112). At page 1216 of the record it

will be seen that certificate No. 170 for $300.00 was

issued on account of certificate No. 64 canceled. At

page 1209 we find that Certificate No. 64 was can-

celed by the issuance of certificates Nos. 170-171.

The record is perfectly plain in this respect, but these

attorneys, with the wilful intent to deceive this

Court, deliberately charge up to the Nowells these two

certificates Nos. 64 and 170 in full. The fact of the

matter is that Willis E. Nowell loaned his brother

H. P. Nowell $300.00, and he could do so only by

splitting up a certificate, and issuing a $300.00 cei-

tificate to Harrison P. Nowell, who borrowed some

money on it for his personal needs. Furthermore,

the certificates Nos. 63 and 64 were issued for mer-
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chaudise sold and delivered, furnished the employees,

which must have been paid in cash by the receiver

had the Nowell Brothers not accepted receiver's cer-

tificates in lieu of cash. Another instance of the

receipt by the Nowells of receiver's certificates in

lieu of cash. If the Nowell Brothers had not been

actuated by an honorable desire to pull the busines.s

out of a hole they would be open to the charge of

being very foolish but never to the charge of being

cheats and frauds. Certificates Nos. 68, 69, 70, 71

and 72 were issued to settle for hire of steamer

"Rustler," and, as before stated, the receiver would

have been at a greater expense for steamboat hire

had the Nowells refused to rent their steamer to him,

and furthermore, would have been obliged to pay

cash. Certificate No. 100 (Tr., p. 1211) for $123.28

(See Appellees' Brief, p. 112) was for the account

of Murphy, Grant & Co. of San Francisco. So was

also Certificate No. 101 (Tr., p. 1212). Murphy,

Grant & Co. refused to take receiver's certificates,

and the Nowell Brothers i^aid Mr. L. P. ShacMeford

cash for these goods delivered to the receiver and

took these receiver's certificates themselves. L. P.

Shackleford is one of the attorneys who signed the

brief for appellees in this ap]3eal. He was a party

to the above transaction and knows all about it.

(Tr., p. 2384.) Furthermore, the record shows

the payment of cash by the Nowell Brothers

to Murphy, Grant & Co., yet Mr. Shackleford comes

into this Court and makes this wilfully misleading

and intentionally deceitful statement for the sole

purpose of discrediting the Nowells. He knows the



9

charge of ''graft" in connection with these items, is

false. Mr. Shackleford had his opportunity at the

trial to charge fraud against F. D. Nowell and he

failed so to do. (Tr., pp. 1513, 1514.) Why should

he be permitted to come into this appellate court

and raise an issue which he has thus entirely omitted

to raise in the trial court? The instance cited made

it obligatory upon him at the time had he so in-

tended. It would be most unjust to these appellants

to permit him to do so, and we do not believe this

Court will permit such an unwarrantable proceed-

ing and deception to be practiced upon it unnoticed.

Certificate No. 149 (Tr., p. 1215) was issued to W.
E. Nowell to reimburse him for his expenses in go-

ing to New York and back, which journey was

made pursuant to an order of Court, at the time

a special Master was appointed to go to New York

and interview the bondholders and creditors. (Tr.,

pp. 848 et seq.) At page 854 of the record the

special Master commends the "most efficient ser-

vices" of W. E. Nowell. Willis E. Nowell paid his

expenses to New York and back out of his own

pocket, while acting under the orders of the Court

and during a transaction that was expressly ap-

proved and the consummation of which was very

much desired by all the parties in interest. (Tr., p.

852.) When he returned to Juneau, what did he get

in consideration of his time and cash outlay? A
receiver's certificate. He pays out cash in execut-

ing the order of the Court, takes a certificate and

to-day he is the object against which is directed the

unspeakable vilification of these attorneys.
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Certificate No. 74 (Tr., p. 1210) was due the Amer-

ican Gold Mining Co. for materials, etc. F. I).

Nowell was a creditor of the American Gold Min-

ing Co. and the certificate was issued to him in sat-

isfaction of his claim against that company. It

could make no possible difference to the receiver

who received it, and it constitutes another instance

of the acceptance by the Nowells of a receiver's cer-

tificate instead of cash. The circumstances sur-

rounding the issuance of certificate No. 107 for

$5,000.00 to T. S. Nowell (Tr., p. 1212) will be found

at pages 1566 to 1575 of the record. The petition

for its issuance w^as first denied by the Court. That

circumstance alone negatives these charges of a

fraudulent receivership. It was finally allowed and

Henry Endicott and Wallace Hackett, owners of

287 of the 500 bonds, petitioned the Court for its

allowance to T. S. Nowell (Tr., pp. 1572, 1573). Yet

T. S. Nowell is charged with fraud in the transac-

tion. Certificate No. 169 for $139.39 (Tr., p. 1216)

was issued to T. S. Nowell in accordance with in-

structions received from Henshaw, Bulkley & Co.

who were indebted to T. S. Nowell in the amount of

this certificate. It was simply the payment of a

debt owed to T. S. Nowell by a receivership cred-

itor, and if it had not been issued to T. S. Nowell,

the receiver would have been obliged to issue it to

Henshaw, Bulkley & Co. T. S. Nowell took a re-

ceiver's certificate instead of cash. (Tr., p. 2384.)

Certificate No. 166 (Tr., p. 1216) for $100.00 was

a loan to his father by F. D. Nowell, and was charged

to the receiver's account. At page 113 of their brief
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appellees entirely fail to credit F. D. Nowell with

$597.93 on Certificate No. 177 (Tr., p. 1217), which

$597.93 was included in Certificate No. 73. Cer-

tificate No. 178 was for office hire, 21 months at

$50.00 i^er month. Suppose the receiver had not

had an office for his clerical force and had not kept

any books. What w^ould Messrs. Sutro and Shackle-

ford have then said*? Judge Gunnison, appellees

say, stopped the office rent, all of which may be per-

fectly true, but this Certificate No. 178 of which ap-

pellees complain w^as issued September 30th, 1903,

more than a year before Judge Gunnison's appoint-

ment. Certificate No. 25 for $1,646.45 (Tr., p. 1204)

was issued to W. E. Nowell for labor and materials

in driving the Kensington tunnel, which develop-

ment work, as above stated, was done with the con-

sent and knowledge of all the parties. In fact, the

record shows that the money sent to Alaska by the

bondholders who bought certificates was sent for the

purpose of carrying on this development work un-

der the receivership, or, in other words, for the pur-

pose of continuing the receivership. Certificate No.

66, for $3,060.75 (Tr., p. 1209), was for the services

of T. H. George as civil engineer. Suppose the re-

ceiver had attempted to drive tunnels and lay out

other necessary w^ork without the assistance of a civil

engineer. It is not necessary to argue to this Court

that a trained civil engineer is a necessity in min-

ing operations. F. D. Nowell's testimony proves

that the work was done by Mr. George at a lower

cost than if an engineer had been hired from time

to time.
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Certificates No. 65, for $4,884.70 (Tr., p. 1209),

and No. 134 for $1,139.25 (Tr., p. 1214), were issued

to W. E. Nowell on Ms open account and for in-

terest thereon, respectively. Certificates No. 73, for

$978.76 (Tr., p. 1210), and No. 133, for $117.86 (Tr.,

p. 1214), were issued to F. D. Nowell on his o^pen

account and interest thereon respectively. This

completes the list on images 111 and 112 of Appellees'

Brief. Counsel for appellees claim that the Nowell

family "actually realized" these amomits out of the

first issue. (Brief, page 114.) Let us see. By
summarizing we find that out of the $53,288.35

claimed to have been '^actually realized" the sum of

$13,989.62, or more than 25 9r of the gross amount,

was paid out in driving the Kensington tunnel, in

accordance with the desire of all the parties, both

bond and stockholders. The mines were accessible

by water only, and $5,918.45 are charged up to

steamer "Rustler" for water transportation, which

otherwise would have cost the receiver cash, and a

higher figure. We find that the sum of $1,047.93

has been charged up twice to the Nowells. That

$2,896.29 has been charged to the Nowells for which

they gave up good claims against other parties, ac-

cepting in their place the claims against the receiver-

ship. Willis E. Nowell is charged with having
'

' actually realized
'

' a receiver 's certificate for $450.00

of cash expended in going to New York and back

pursuant to an order of court. The sum of $7,271.83

is charged to Nowells as "actually realized" by

them, when as a matter of fact, they took cash be-

longing to themselves and satisfied pressing receiver-
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ship needs b}^ purchasing the claims of urgent re-

ceivership creditors. The receiver's indebtedness

was not increased one penny thereby, but the Nowells

parted with ready money and in exchange therefor

received the receivership claims they are now fight-

ing to protect. That is a new kind of ''graft/' The

Nowells are charged with $4,260.75 for office ex-

penses. A receiver is under a duty to keep his ac-

counts in good order, and the costs of a clerical

force are a first charge on the property. In view

of the great length of time during which this re-

ceivership was pending we maintain that the fore-

going charge for office expenses is reasonable in the

extreme. To charge the office expenses against the

Nowells is unfair and a misrepresentation. They

are charged with $1,148.89, which was for merchan-

dise sold and delivered, for which they are entitled

to be repaid. The $5,000.00 certificate was allowed

by the Court to T. S. Nowell and was assented to by

a majority of the bondholders. W. E. Nowell is

charged with $99.00, for which he paid out cash on

orders on labor accounts due at the office. This totals

up $42,082.76 out of a total of $53,288.35, leaving

a balance of $11,205.59 '' actually realized" by the

Nowell Brothers, F. D., W. E., and F. H. Nowell, out

of which should come $2,636.21 interest, for the rea-

son that if their claims are just claims, they are en-

titled to interest equally with Henry Endicott, who

has received $8,431.11 of interest. (Tr., p. 1215.)

Therefore, the three NoAvells ^'actually realized" the

sum of $8,669.38 for services extending over a period

of nearly six years, from February 12, 1898, when
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F. D. Nowell was appointed, to September 30, 1903,

on which latter date he received Certificate No. 178

(Tr., p. 1217). F. D. and W. E. Nowell are to

be charged with but $7,586.13 of the above amount,

F. H. Nowell having received $1,082.95 as a com-

pensation for his services. We have taken the above

figures from the statement contained in Appellees'

Brief. Counsel for appellees have naturally made

the worst possible showing they could for the

Nowells, with the result that F. D. and W. E. Nowell

are shown to hold of the first issue the sum of

$7,586.43 face value of certificates less interest,

issued during a period of nearly six years.

It is to be remembered that F. D. Nowell, the re-

ceiver, did not draiv any of his salarjj. (Tr., p.

1533.) Therefore, the receiver's certificates above

mentioned as having been issued to F. D. Nowell

must have been issued to him either for cash ad-

vanced the receivership or for goods, wares and mer-

chandise sold and delivered, from which results that

all the foregoing certificates charged to F. D. Nowell

not already deducted should further be deducted

from the amount with which the Nowells have been

charged as having "actually realized." A man who

has paid for certificates in cash or goods cannot be

said to have "actually realized" the same.

As regards the items on pages 113 and 114 of Ap-

pellees' Brief, it will be remembered, 1st, that the

transactions therein involved extended over a period

of several years, from February, 1898, to November,

1903 ; 2d, that these cash payments have reference to

the identical certificates hereinbefore discussed; 3d,
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that from the book accounts it is plain to see that

these claims against the receivership were purchased

before the issuance of the certificates; 4th, that these

certificates were issued by order of Court to ])ay this

very indebtedness (Tr., p. 730) ; 5th, that the $45,-

000.00 received from the bondholders purchasing cer-

tificates to that amount (Tr., p. 1548), were advanced

for that specific purpose ; 6th, that these amounts were

paid pursuant to the order of Court (Tr., p. 730), and

in accordance with the understanding of the parties.

AVe have above shown that the far greater part of

these claims held by the Nowells against the receiver-

ship were taken in exchange for cash actually paid

out, and by further showing that a 40% payment

on some of these claims purchased for cash was made

with money sent to Alaska by the bondholders for the

express purpose of making these identical payments,

and continuing the receivership.

We submit that these charges of fraud made by

counsel for appellees have been absolutel.y and con-

clusively disproved. The receivership still remains

the debtor of the Nowells for cash actually disbursed.

As above stated, it is a new kind of "graft" to pay

out hard cash and receive in exchange therefor re-

ceivership claims which can be collected by means of

legal proceedings only. We have already extended

the discussion of these accounts to a great length, and

with reference to the certificates discussed at pages

118 to 126 of Appellees' Brief, we Avould say that the

list given does not show who were the original holders

of many of them and the consideration for which they

were given ; therefore, the conclusions of counsel are



16

not correct. Counsel for appellees attempt to dispose

of these certificates by saying that they were not

taken in reliance upon any acts of the trustee or

bondholders. Many of these certificates were pur-

chased from the laborers who were the original hold-

ers, and all of them were accepted because of the fact

that the conduct of the bondholders had misled the

whole community into believing that the bondholders

recognized and acquiesced in the validity of the re-

ceivership, and would not assert the mortgage lien in

opposition to the receivership lien. That is the sim-

ple fact and these appellees cannot argue it out of

sight.

Before passing to other matters, we would call the

attention of this Court to the fact that the validity,

correctness and honesty of the receiver's accounts are

not before this Court. The question of their priority

is the sole question in issue in this appeal. The re-

ceiver's accounts have been passed upon by Judge

Brown, by Judge Gunnison, before whom there w^as a

hearing lasting about a w^eek or more, in 1905, and by

Judge Wickersham, of the District Court. All these

three District Court Judges have held that F. D.

Nowell was not guilt jj of dishonesty in the admin-

istration of the trust. In fact, F. D. Nowell was re-

moved, not because of dishonesty, but because his

brother, George M. Nowell, had formulated a reor-

ganization plan in opix)sition to Corning, Gillespie

and Fairchild (Tr., p. 1487). Having passed the

scrutiny of three District Court Judges, it is fair to

assume that the accounts are honest and correct.

Appellees have had all the chance in the world to con-
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vince some one District Court Judge that their

charges of fraud are based upon actual facts, and

having totally failed in so doing, it does not now lie

in their mouths to assail these accounts in this Ap-

pellate Court, no appeal having been taken by ap-

pellees from the allowance of the same.

Then, again, the question in issue is: Did the bond-

holders assent to the priority of the receiver's indebt-

edness'? That is the question. A careful study of

the discussion of this question to be found in George

M. Nowell's brief at pages 129 to 226 wiU afford a

convincing affirmative answer to that question.

Counsel for appellees argue that holders of but 86

out of the 500 bonds had anything to do with the pur-

chase of certificates. All of which may be perfectly

true as far as it goes, but it does not tell the whole

story. These self-same bondholders are the acknowl-

edged present owners of about 400 of these bonds:

(George M. Nowell's Brief, p. 159.) Furthermore,

they petitioned for the appointment of F. D. Nowell
as receiver, which petitions were submitted to Judge

Johnson and were not removed from the files until a

compromise had been arrived at pending a hearing of

the charges against Receiver Cassel. (Tr., pp. 1262

to 1265.) (See George M. Nowell's Brief, pp. 139 to

153.) At the time which counsel for appellees claim

these purchasers of receiver's certificates held but

86 bonds (Appellees' Brief, p. 92), the Berner's Bay
Company must have owned at least 318 of these bonds

(Tr., p. 541). As owner of these bonds, the company

had a perfect right to assent to the priority of the re-

ceiver's indebtedness, These bondholders who peti-
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tioned for the appointment of F. D. Nowell and who

subsequently purchased receiver's certificates had

actual notice of this priority, and if they acquired

their bonds subsequently to the date of appointment

they took their remaining bonds with actual notice of

and without objection to the infirmity Avith wdiich the

mortgage lien had been charged. Therefore, it is as

broad as it is long, whether these assenting bond-

holders actually owned the 400 bonds at the time of

their assent or acquired them later with actual notice

of their infirmity. (See George M. Nowell's Brief,

pp. 284 to 286.) Counsel for appellees base their

contention of no jurisdiction upon the allegation con-

tained in the defendant company's cross-complaint

that it had paid the claim of Decker Brothers "since

the filing of this suit." (Appellees' Brief, p. 42.)

That allegation was made in December, 1905, yiearly

eight years after the appointment of F. D. Nowell

on February 12, 1898. There was ample time in

which to pa.y that claim and still leave it unpaid on

February 12, 1898; therefore, this allegation, stand-

ing alone, means nothing. The actual fact remains

that the claim was provisionally satisfied on February

11, 1898, by the giving of 60-day sight drafts, which

merely postponed the payment thereof, all of which

is fully discussed in George M. Nowell's Brief at

pages 303 to 309, and any comment further than to

say that appellees' contention has been therein fully

disposed of, is unnecessary.

Counsel for appellees take the position that because

of the fact that none of the various reorganization

plans that had been negotiated by T. S. Nowell, in co-
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operation ivith the bondholders, had been carried out,

the bondholders are not to be held bound by the terms

thereof, which terms clearly and conclusively demon-

strate their unqualified assent to the receivership pro-

ceedings and the priority of the receiver's indebted-

ness. That proposition of appellees is as untenable

as a proposition that a man who is guilty of an unsuc-

cessful attempt to commit murder did not have the

intent to kill. These various plans of reorganization

discussed in George M. Nowell's Brief at pages 170 to

215 ivithout exception conclusively demonstrate that

the bondholders, one and all, are of the opinion that

the receiver's indebtedness is and ahvays has been a

prior lien, and they have allowed the receivership to

be carried on for nearly ten years upon that basis and

theory, to the great pecuniary damage of innocent

third parties.

We submit that a court of equity is unalterably

and irrevocably bound by that indisputable and con-

trolling fact to uphold the contentions of these ap-

pellants as to the priority of the receiver's indebted-

ness they represent. The contracts of reorganization

entered into and assented to by the bondholders are

the best evidence of their intentions, and they are not

to be permitted to escape from the legal consequences

thereof by means of the ingenious but totally uncon-

vincing argument of counsel, all the more unconvinc-

ing since a fair and square discussion of the estab-

lished facts of the record is entirely evaded and

avoided by counsel for appellees, reliance being

placed upon creating confusion in the minds of this

Court by an unwarrantable and indefensible dilation
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upon a fictitious issue of fraud for which the facts of

the record do not offer the slightest reason or justifi-

cation.

In answer to pages 99 to 102 of Appellees'

Brief, discussing the Hackett waiver we have only

to say that in George M. Nowell's Brief, pages

235 to 253, we have proved that Hackett com-

mitted perjury for the unmistakable purpose of

promoting the reorganization plan from which

he will reap the sum of $100,000.00 of common
stock on the side. (See, also, pages 207 to 211 of

George M. Nowell's Brief.) Our arguments and ex-

position of the facts in these above-mentioned pages

are unanswerable, and we note that counsel for ap-

pellees have totally failed to answer them. And for

very good reason. Tliey could not.

As regards the motion to open up the decree, we

have nothing to add to our argument, George M.

Nowell's Brief, pages 226 to 235, except that under

the Alaskan Statute:

''The Court may determine any controversy

between parties before it when it can be done

without prejudice to the rights of others, or by

saving their rights; hut when a complete deter-

mination of the controversy can he had witJiout

the presence of other parties, the Court shall

cause them to he hronght in." (Italics ours.)

Carter's Ann. Alaska Codes, Part IV, ch. 3

sec. 40.

It was the duty of the Court to stop the proceedings

and bring in these assenting bondholders as parties

defendant thereto.

See Mitau vs. Roddan, 84 Pac. 145, at 148.
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The i3oint is made by counsel for appellees that

McBride, the present receiver, has not appealed.

The fact is that he desired to appeal, but the District

Court would not permit him to do so, unless appel-

lants Nowell and Clapp would guarantee the ex-

penses of his appeal, which these appellants refused

to do, and therefore Eeceiver McBride did not ap-

peal.

The title of the receiver attached to the mortgage

lien (Appellees' Brief, page 45), for the reason that

part of the bondholders, the substantial and real

owners of the mortgage lien, and owning a majority

of the bonds, participated in the appointment of the

receiver, and all of them have expressly or tacitly as-

sented to all that has been done under the receiver-

ship, and are bound by their assent thereto, since the

trustee has no substantial interest. (George M.

Nowell's Brief, pp. 136 to 140.) Furthermore, each

individual bondholder was able to waive his aliquot

share in the mortgage lien. (George M. Nowell's

Brief, p. 136.) And they are bound by their consent,

otherwise they will be permitted to profit by their

own wrong, and perpetrate an injustice upon inno-

cent third persons.

As shown in our reply brief, the receiver was not

guilty of gross fraud as contended by appellees

(Brief, pp. 51 et seq.) in withholding his consent to a

transfer of his interest in the Johnson Group, all of

which will be shown in litigation about to be instituted

and there is nothing further to be said on that point.

The operations of the receiver developed the prop-

erties into a mine for which the appellees are willing
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to spend large sums of money to secure. The report

of the receiver of June 29, 1905, (Tr., p. 1437), states

that an examination by Mr. H. J. Tripp, a reputable

mining engineer, has elicited the opinion by him that

the properties disclose $2,700,000.00 net value of ore.

At page 40 of their brief, counsel for appellees state

that the properties will not sell for more than $100,-

000.00. Messrs. Clapp and Nowell represent inter-

ests aggregating millions upon millions of dollars and

we hereby offer to pay $150,000.00 cash for the in-

terests owned and represented by appellees, and in

addition thereto we will satisfy the remaining receiv-

ership indebtedness, principal and interest, by an is-

sue at par value of seven per cent second preferred

stock, and raise $500,000.00 of cash for the Treasury

of the new company by an issue at par of seven per

cent first preferred stock. An acceptance of the

foregoing offer will cause a cessation of all litigation

and in the course of a few months the mines will be

producing bullion. Provided the above statement

cited from Appellees' Brief has been made in good

faith, we shall expect an acceptance of our offer as

above set forth, and we assure this Court that the

foregoing offer is made in good faith, and if accepted,

will be carried out. This foregoing bona fide offer

demonstrates that Messrs. Clapp and Nowell and

their associates believe that Receiver Nowell has de-

veloped these mines into a valuable property, all de-

precative contentions of appellees to the contrary.

The great stress that counsel for appellees lay upon

the nonassent of the trustee was anticipated in George

M. Nowell's Brief, pages 136 to 140, and all this argu-
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ment on that point that the trustee was not a party

is beside the mark, purely technical, and therefore

without merit in this case. We wish to say once and

for all that a study of the facts as discussed in George

M. Nowell's Brief, pages 129 to 226, pages 235 to 252,

pages 258, 259, pages 267 to 269, pages 284 to 295,

will convince this Court that the whole brief and

argument of counsel for appellees are based upon a

false and insincere treatment of the facts in this

record. Every statement in George M. Nowell's

Brief is substantiated by a reference to the record.

Counsel for appellees are constantly quoting from

Malony & Cobb's Brief and claim to find inaccuracies

in the same. They do not claim to find any inaccur-

acies in George M. Nowell's Brief, which brief was

written in support of appellants ' case. The inaccur-

acies claimed to exist in Mr. Cobb's Brief are imma-

terial, and, as a matter of fact, Mr. Cobb's absence

from home prevented the writing by him of an ex-

haustive brief, and the brief of George M. Nowell was

intended to present more fully appellants' case. A
study of George M. Nowell's Brief will afford an

adequate understanding of appellants' case. Coun-

sel's silence concerning it is a guaranty of its ac-

curacy and of the soundness of its legal conclusions.

Appellees' discussion of the circumstances sur-

rounding the making of the Mines Securities con-

tract is a fair sample of the inadequate and mislead-

ing methods to wdiich counsel for appellees have re-

sorted (Appellees' Brief, pages 81, 82). Compare

the discussion of this same contract in George M.

Nowell's Brief, pages 170 to 175. Compare our
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treatment of the Aurora matter and the issuance of

the $15,996.29 certificates (George M. Nowell's

Brief, pages 190 to 197) with that of Appellees'

Brief, pages 82, 83. Appellees contend that there is

no evidence in the record that indicates that the

Trust Company had anything whatever to do with

this certificate. (Brief, p. 83.) //' the Trust Com-

pany had nothing to do with that certificate, then

why did Mr. Shackleford object to an answer on the

point and why did Mr. Graham prefer not to

ansiverf (Tr. p. 875.) A truthful answer would

have elicited the facts as contended for by appel-

lants. That is the reason.

The statement (Appellees' Brief, p. 63) that the

Nowells demanded tribute in all these negotiations

is false. The only instance in which they were to

receive cash was under the MacDonald contract, in

part payment for the Johnson Group, which was the

property of the Nowells, and in justice still is. It is

magnified into a fraud that George M. Nowell, an

uncle, was watchman at the mines. A watchman was

necessary and George Nowell stayed at the mines

for years, for the simple reason that the receiver,

lacking the necessary funds, was unable to get any

other person to bury himself in the mountains, care

for the property, and take receiver's certificates for

his pay. George M. Nowell is attacked because he

had process served on the Trust Company and

charged $100 for so doing. The first copy of the

affidavit was surreptitiously removed by some thiev-

ish person from the courtroom during recess one

day, and the International Trust Company had to
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be served for the second time. Owing to absence

from Boston, both times, Mr, Nowell was obliged to

employ other attorneys, and should his claim be

denied, he will feel himself obligated to pay out of

his own pocket the bill of the attorneys who did the

work. That looks very much like "graft." It

simply affords the attorneys for appellees an oppor-

tunity to print the name of Nowell once more in

their brief.

The contention that the receivership was collusive

is false. (Appellees' Brief, pages 49, 50.) T. S.

Nowell did not "collect" (p. 16) sufficient money to

pay all the indebtedness of the four companies. He
never attempted to pay the labor claims which had

been made a prior lien, and never intended to. Coun-

sel for appellees single out a transaction in which

the receiver and his friends purchase with their own

money some pressing receivership claims and mag-

nify the incident into a fraudulent transaction, for

the simple reason that such innuendos are in accord

with the only theory upon which they can hope to

make any impression upon this court, viz: by the

incessant reiteration of a charge of fraud against

the Nowells. Every line of Appellees' Brief is

based upon false and erroneous presentation and

argument, and it is unnecessary to offer further evi-

dence of the fallacies contained in their brief. The

financial position of the Nowells with relation to the

receivership is a conclusive refutation of these

charges of fraud. Our time is too limited in which

to answer all of the statements in Appellees' Brief

that we consider inadequate, unfair, or misleading,



26

and we urge upon this Court a careful comparison

of our brief on the parallel points with that of ap-

pellees', feeling satisfied that our briefs will with-

stand a searching and critical examination.

Judge Wickersham wrote the opinion in the case

at bar and later on he handed down an opinion in

the case of International Trust Company, Relator,

vs. John H. Cobb, Nio. 588-A in the District Court

at Juneau, Alaska, not yet reported, which suit was

brought ostensibly to disbar Mr. Cobb, attorney for

the Nowells, but in reality to cripple the Nowells in

court, and back of which disbarment suit was the

Corning-Gillespie-Fairchild committee, who are

turning Heaven and earth to secure the Berner's

Bay properties. The findings of Judge Wickersham

concerning this receivership business are interest-

ing, and will prove to be enlightening to this Court.

The following citations are taken from a certified

copy in possession of George M. Nowell.

Judge Wickersham says:

"I have heard all of the testimony offered in

this case in substantiation of these charges, and

the evidence offered on behalf of the defendant

in explanation of them. And the Court is un-

able to determine the whole matter without some

reference to the former case of Decker Brothers

vs. The Berner's Bay Company wherein almost

everything included in the charges in this case

came before the Court. It is almost impossible

for me to shut out from my mind the evidence

that I heard in that case, and I am not inclined

to shut it out. It is of record in this court and
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the Court will take notice of it, and in a case

where so serious and grave a charge is made

against an attorney, I think the Court is justi-

fied in calling to his aid all the information

which is of such a character that he ought to

consider it in determining the issues before

him. '

'

After stating the facts of the execution of the

mortgage deed of trust to the International Trust

Company, the appointment of the receiver and the

continuing of the receivership for about ten years,

the Court goes on to say, as follows:

"They (the Nowells) were continually deal-

ing with the bondholders in the East, ....

The bondholders seemed to realize this situa-

tion, and understood that they had made a bad

investment; and they seem all the time during

the ten years while this property was in the

hands of the receiver, to be groping around for

some loophole of escape—for some means to

get back the money they had invested in the

bonds out of the property, and to 'square up'

as it were on both of the deals. They didn't do

that. They never succeeded ; but in their efforts

they concluded or sought to conclude at least

many different trades and deals and in these

efforts that the acts arose upon which these

charges are based Mr. NowtU is an old

man, who has long been interested with his

Boston friends in these matters, and I have no

doubt from the evidence in these two cases, that

these Boston bondholders very largely trusted
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both to his discretion and judgment, and his

honesty and integrity, to 'pull them out of the

hole.' I have no doubt from the record in this

case that they conferred with him continually

in that regard. And in fact sought to put the

burden of getting their money out of these prop-

erties upon him, and he accepted the burden,

he and his sons, and sought for means by which

to do it."

The foregoing statement of facts is b,y the iden-

tical Judge who presided at the trial of the appeal

at bar, and by reason of the direct bearing it has

upon this appeal, it is extremely pertinent and most

enlightening. After reciting the foreclosure pro-

ceedings of the mortgage of the American Gold Min-

ing Company, the Court goes on to relate the cir-

cumstances surrounding the sale of the Aurora Lode

claim (see George M. Nowell's Brief, pages 190 to

197), stating the facts as follows:

"Now the Aurora Lode claim was sold under

the instructions of Thomas S. Nowell—with

the three acres adjacent—and paid for by turn-

ing over to the master in chancery who made

the sale for the Trust Company, a $10,000 re-

ceiver's certificate and $8,000 in cash minus the

expense of the foreclosure proceedings, making

$15,900 clear. Now all of that was carried out

in accordance with the agreement of the parties.

There is in this record also evidence showing

that the matters in relation to this sale and the

payment of this $10,000 in the way of receiver's
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certificate and the balance in cash minus the ex-

penses of the foreclosure was known to the

Judge of this court at or about that time; and

there is evidence either in this case or in the

case of the Berner's Bay property that the cer-

tificate issued in that case went to Wallace

Hackett wlio was then representing the hond-

1( olders; and the evidence shows that the money

obtained from the sale of the Aurora lode was

used in the development of the property of the

Berner's Bay Companv mortgaged to this same

trust company."

Then come findings of fact concerning the omis-

sion of some property from the foreclosure proceed-

ings of the American Gold Mining Company's prop-

erty which have no pertinency to this appeal. The

Court then goes on to state that Mr. Graham, the

President of the International Trust Company was

at Juneau in the year 1906 and had arrived at an

adjustment of the matters described.

It is interesting to note what the Court has to say

concerning the holding out by the International

Trust Company of Wallace Hackett as its agent in

these matters. The Court said:

"In the Berner's Bay case, Wallace Hackett

had formed a combination with the bondhold-

ers and obtained, out of the 500 bonds, 498 of

the bonds to be assigned to him for the purpose

of carrying through certain schemes by wdiich

the bondholders hoped to get their money out

of that property. Wallaee Hackett iras held
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out by the International Trust Company, the

relator in this case, as the agents or at least as

the person authorized to act for the bondhold-

ers iyi these matters/'

T]ic foregoing finding of fact by the District

Judge who heard all the evidence would seem to be

conclusive as regards the fact that Wallace Hackett

did represent the bondholders and that he was held

out by the International Trust Company as the per-

son who was authorized to act for them. These find-

ings establish the knowledge of the Trust Company

as to these receivership matters and its participa-

tion therein. The Court then goes on to state the

facts and Mr. Cobb's connection therewith upon

which the charges were based and completely exon-

erated him.

The opinion of the Court concerning the conduct

of the International Trust Company in the admin-

istration of its trust as the trustee of the mortgage

deed of trust of the Berner's Bay Company is very

important and it has a direct bearing upon the facts

of this appeal. On this point the Court uses the

following language

:

"On the other hand, I have never seen such

a record, wherein a trustee had so little regard

for the trust imposed in it as that of the Inter-

national Trust Company in this case. That

company was trustee for both of these issues of

bonds for ten years. They absolutely neg-

lected every duty that they owed to the trust.

They permitted the estate to be kicked around

and hawked about in this community like sec-
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ond-hand goods, and gave absolutely no atten-

tion to it at all. If there ivas anjjthing that

would justify holding the International Trust

Company responsible for all the losses of the

bondholders in this case, it is their actions in

neglecting this trust for ten long years. They

permitted the trust estate to go into the hands

of the Nowells, permitted him to hold it as re-

ceiver for ten years and issue large amounts of

receiver's certificates against it upon the faith

of the orders of this court—three or four hun-

dred thousand dollars in receiver's certificates,

and then came before the court and repudiated

the whole business, I think they were dishon-

est, unjust, and unfair in the management of

the business of their trust.

"Altogether, it is a bad record. But that very

fact is some excuse for Mr. Cobb. The very

fact that the International Trust Company ab-

dicated its duty as a trustee; the very fact that

it did not attend to its duty, but negligently

permitted the property in its charge to be

hawked about and kicked around without any

one in charge of it, was some excuse for his be-

lief that they had abandoned their rights, and

that the receiver's certificates were a first lien

and sufficient in amount and value to absorb

the most of the property. I am satisfied that

Mr. Cobb believed that seriously—very evi-

dently the judges of tliis court believed it be-

cause Judge Johnson issued certificates on that

theory, Judge Brown issued more, and Judge
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Gunnison issued, some, and I am satisfied that

had I been called upon I probably would have

done the same thing under the circumstances;

hut the Circuit Court decreed the receiver's cer-

tificates to he a second lien and not a first lien

upon the mortgaged jwoperty." (In all the

foregoing citations the italics are ours.)

In this last citation Judge Wickersham expressly

states that the Circuit Court (meaning the United

States Circuit Court of Appeals) had decreed the

receiver's certificates to he a secofid lien. See Ma-

lony & Cobb's l^rief for the argument on that point.

The foregoing findings of fact by the trial justice

reinforce the case that appellants have made out

Avith remarkable unanimity. They show that the

Nowells have co-operated with the bondholders con-

tinually; that the bondholders have likewise co-

operated with the Nowells in the various reorgani-

zation i^lans that were negotiated but not carried

into effect; that Wallace Hackett was the agent of

the bondholders and of the Trust Company in these

negotiations; that the Aurora lode matter was car-

ried out as shown of record and in George M. Now-

ell's Brief, pages 190 to 197; that the Trust Com-

pany permitted the property to be "hawked about"

for ten years, and was therefore possessed of actual

knowledge; that the Trust Company is liable for its

gross neglect; that the Trust Company permitted

the trust estate to go into the hands of a receiver and

remain there without objection for ten years; that

the Trust Company permitted the receiver to issue

three or four hundred thousand dollars of receiver's
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certificates as a prior lien; that after all this ac-

quiescence, delay and neglect, it came into court and

repudiated the whole business; and finally that the

Trust Company was "dishonest, unjust and unfair"

in the management of the trust.

WHAT MORE CAN THIS COURT ASK FOR
TO JUSTIFY A REVERSAL OF THE DECREE
OF THE COURT BELOW?
We have shown that the equities and the merits

are on the side of the appellants; our statement of

the facts and pleadings are accurate in all respects;

we submit that we have clearly shown that appellees

'

statements of facts and arguments are not accurate

but are misleading and unfair.

For these reasons we respectfully submit that the

decree of the court below should be reversed and the

priority of the receivership securities represented by

appellants decreed as follows

:

First. The receiver's compensation.

Second. The costs of administration.

Third. The cost of preservation.

Fourth. The cash expended for improvements.

Respectfully submitted,

MALONY & COBB,
GEORGE M. NOWELL,

Attorneys for Appellants.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

(District Court No. .)

No. .

THE UNITED STATES OF AMERICA,
Plaintiffs and Appellees,

vs.

CHIN MAN CAN,
Defendant and Appellant.

Order Enlarging Time to File Record and Docket

Cause.

Good cause appearing therefor, it is hereby or-

dered that the time heretofore allowed said appellant

to docket said cause and file the record thereof with

the clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit, be, and the same here-

by is, enlarged and extended from April 7th, A. D.

1908, to and including the 27th day of May, 1908.

Dated at Los Angeles, California, April 4th, 1908.

OLIN WELLBORN,
United States Judge for the Southern District of

California.

[Seal] Attest: E.H.OWEN,
Clerk.

[Endorsed] : Original. No. 2553. In the United

States Circuit Court of Appeals. United States,

Plff. and Appellees, vs. Chin Man Can, Deft, and

Appellant. Filed Apr. 6, 1908. F. D, Monckton,

Clerk. Geo. L. McKeeby, Attorney for Deft.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

(District Court No. 2553)

No. .

THE UNITED STATES OF AMERICA,
Plaintiffs and Appellees,

vs.

CHIN MAN CAN,
Defendant and Appellant.

Order Enlarging Time to File Record and Docket

Cause.

G-ood cause aiDpearing therefor, it is hereby ordered

that the time heretofore allowed said appellant to

docket said cause and file the record thereof with the

clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit, be, and the same here-

by is, enlarged and extended from the 27th day of

May, A. D. 1908, to and including the 27th day of

June, 1908.

Dated at Los Angeles, California, May 22d, 1908.

OLIN WELLBORN,
United States Judge for the Southern District of

California.

[Seal] Attest: E. H. OWEN,
Clerk.

[Endorsed] : Original. In the U. S. Circuit Court

of Appeals. United States of America, Plaintiff,

vs. Chin Man Can, Defendant. Order Enlarging

Time to File Record on Appeal. Filed May 25, 1908.

F. D. Monckton, Clerk.
,
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

(District Court No. 2553.)

Ko. .

THE UNITED STATES OF AMERICA,
Plaintiffs and Appellees,

vs.

CHIN MAN CAN,
Defendant and Appellant.

Order Enlarging Time to File Record and Docket

Cause.

Good canse appearing therefor, it is liereby or-

dered that the time heretofore allowed said appel-

lant to docket said cause and file the record thereof

with the clerk of the United States Circuit Court

of Appeals for the Ninth Circuit, be, and the same

hereby is, enlarged and extended from June 27th,

A. D. 1908, to and including the 27th day of August,

1908. '^Ci:

Dated at Los xingeles, California, June 26th, 1908.

OLIN WELLBOEN,
United States Judge for the Southern District of

California.

[Seal] Attest: E.H.OWEN,
Clerk.

[Endorsed]: U. S. Circuit Court of Appeals.

United States, Plamtiff and Appellees, vs. Chin Man
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Can, Defendant and Appellant. Order Enlarging

Time to File Record Thereof and to Docket Cause.

Filed Jiin. 29, 1908. F. D. Monckton, Clerk. Geo.

L. McKeeby, Attorney for Deft.

1)1 the United States Circuit Court of Appeals for the

Ninth Circuit.

(District Conrt No. 2553.)

No. .

THE UNITED STATES OF AMERICA,
Plaintiffs and Appellees,

vs.

CHIN MAN CAN,
Defendant and Appellant.

Order Enlarging Time to File Record and Docket

Cause.

Good cause appearing therefor, it is hereby ordered

that the time heretofore allowed said appellant to

docket said cause and file the record thereof with

the clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit, be, and the same here-

by is enlarged and extended from August 27th, A. D.

1908, to and including the 28th day of September,

1908.

Dated at Los Angeles, California, August 25th,

1908.

OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California.

[Seal] Attest: E.H.OWEN,
i Clerk.
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[Endorsed] : No. 2553. U. S. District Court,

Southern District of California, Southern Division.

The United States of America, Plaintiffs and Appel-

lees, vs. Chin Man Can, Defendant and Appellant.

Order Enlarging Time to File Record on Appeal.

No. . United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Aug. 27, 1908.

F. D. Monckton, Clerk.

No. 1645. United States Circuit Court of Appeals

for the Ninth Circuit. Four Orders Enlarging Time

to File Record Thereof and to Docket Cause. Re-

filed Sep. 19, 1908. F. D. Monckton, Clerk.

In the District Court of the United States of America,

in and for the Southern District of California.

No. 496.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHIN MAN CAN,
Defendant.

Notice of Appeal.

To Oscar Lawlor, United States District Attorne}^,

Wm. M. Van Dyke, United States Commissioner,

E. H. Owen, Clerk of the United States Dis-

trict Court, Lee o. V. Youngworth, United States

Marshall, all in and for the Southern District of

California

:

Sirs: You and each of jou will please take notice

that Chin Man Can, charged in the above -entitled ac-
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tion and examined therein by and before the Honor-

able Wm. M. Van Dyke, United States Commis-

sioner, in and for the Southern District of Cali-

fornia, and by him under the affidavit of complaint

herein and on the 21st day of February, 1907, found

and adjudged guilty of being unlawfully within the

United States and ordered deported therefrom to the

Empire of China, hereby appeals from said finding,

judgment and order to the Judge of the District

Court of the United States in and for the South-

ern District of California and to the said District

Court.

You will further take notice that the said appeal is

taken on questions of both law and fact.

Yours respectfully,

F. S. YAGER,
Attorney for Defendant Chin Man Can.

[Endorsed] : No. 2553. U. S. District Court, So.

Dist. of Cal., So. Div. The United States of Amer-

ica, Plaintiff, vs. Chin Man Can, Defendant. Notice

of Appeal. Received Copy of the Within Notice of

Appeal this 21st Day of February, 1907. A. I. Mc-

Cormick, Asst. U. S. Atty. Filed Feb. 21, 1907. E.

H. Owen, Clerk. F. S. Yager, 604-605 Bryson Build-

ing. Home Phone 953. 145 South Spring St. Los

Angeles, Cal., Attorney for .



Tlie United States of America.

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

UNITED STATES OF AMERICA,
Plaintiif,

vs.

CHIN MAN CAN,
Defendant.

Findings, Judgment and Order.

This is an appeal from an order of United States

Commissioner William M. Van Dyke, Esq., ren-

dered on the 21st day of February, 1907, adjudging

and ordering that the defendant. Chin Man Can,

a Chinese person, having failed to show by affirma-

tive proof to the satisfaction of said Commissioner

his lawful right to remain in the United States, and

having failed to make it appear to said Commissioner

that he is a subject or citizen of any other country

than China, from the facts found by said Commis-

sioner, be removed and deported from the United

States of America to the Empire of China.

This appeal came on regularly for hearing on the

2d and 9th days of December, 1907, the United States

being represented by A. I. McCormick, Esq., As-

sistant United States Attorney for the Southern Dis-

trict of California, and the defendant being present

in court with his counsel, A. C. Hurt, Esq. ; and oral

and documentary evidence having been introduced on
behalf of the United States, and the defendant hav-
ing introduced evidence; and the said matter hav-
ing been argued by the respective counsel, and the
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same having been submitted to the Court for decision,

the Court having considered the same now finds

:

I.

That the said defendant Chin Man Can is a

Chinese person and a person of Chinese descent, and

a laborer by occupation.
11.

That said defendant Chin Man Can has failed to

establish by affirmative proof to the satisfaction of

said court or the Judge thereof his lawful right to

be or remain in the United States.

III.

That said defendant Chin Man Can has not made it

appear to said court or the Judge thereof that he is

a subject or citizen of any other country than China.

IV.

That the findings, order and judgment of the said

United States Commissioner, Wm. M. Van Dyke,

should be and the same hereby are sustained and

affirmed.

Now, therefore, it is hereby ordered, that the said

defendant Chin Man Can be removed and deported

from the United States of America to the Em23ire of

China, and that the said deportation of said Chin

Man Can be made from the Port of San Francisco,

within the limits of the Northern District of Cali-

fornia.

It is further ordered, that the said defendant Chin

Man Can be, and he is hereby, committed to the cus-

tody of the United States Marshal for the Southern

District of California for the purposes aforesaid.
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Dated at Los Angeles, California, this 16tli clay of

December, 1907.

[Seal] OLIN WELLBORN,
District Judge.

Attest: E. H. OWEN,
Clerk of the United States District Court, Southern

District of California, Southern Division.

[Endorsed] : No. 2553. In the District Court of

the United States for the Southern District of Cali-

fornia, Southern Division. United States vs. Chin

Man Can. Order of Deportation. Filed Dec. 16th,

1907. E. H. Owen, Clerk.

In the District Court of the United States of Amer-

ica, in mid for the Southern District of Cali-

fornia, Southern Division.

Case No. 2553.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHIN MAN CAN,
Defendant.

Bill of Exceptions.

Be it remembered that on the 2d and 9th days of

December, in the year of our Lord one thousand nine

hundred and seven, before me, Olin Wellborn, Judge

of the United States District Court for the Southern

District of California, sitting as such Judge, this

cause on appeal from the order and judgment of Will-

iam M. Van Dyke, Esq., United States Commissioner

for said District, came on regularly for trial. A. I.
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McCormick, Esq., Assistant United States Attorney

for tlie Southern District of California, appearing on

behalf of the government, and Arthur C. Hurt, Esq.,

appearing for the defendant. Whereupon the record

on said appeal showed and proved the following facts,

to wit

:

That on the 25th day of July, 1906, the complaint

was duly sworn to and verified by one Charles W.

Snyder, Chinese Inspector, before said William M.

Van Dyke, United States Commissioner as aforesaid,

and filed with said commissioner, alleging that Chin

Man Can, a Chinese laborer, did, on the 24th day of

July, 1906, come into the United States from a for-

eign place, and, having come, has remained within

the United States, and that said Chin Man Can has

been found, and at the date of filing said complaint

was unlawfully within the United States, and that

at all the times in said complaint mentioned he was

a Chinese laborer, contrary to the form of the stat-

utes of the United States in such cases made and pro-

vided and against the peace and dignity of the said

United States.

That thereupon and on the said 25th day of July,

1906, a warrant in due form was issued by said Com-

missioner, for the arrest of said Chin Man Can, com-

manding the Marshal of said District to bring him

forthwith before said Conunissioner.

That said Marshal, pursuant to said warrant, ar-

rested the defendant herein on said 25th day of July,

1906, and brought him before said Commissioner,
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whereupon, upon arraignment, he gave his true name

as Chin Man Can.

That on the 21st day of February, 1907, a trial of

said defendant, upon said complaint, was had before

said Commissioner, at his office in the city of Los

Angeles, State of California, A. I. McCormick, As-

sistant United States Attorney, appearing on behalf

of the government, and F. S. Yager on behalf of

the defendant; the said defendant being present in

person. '
• ^^i^rlj:

Whereupon evidence both oral and written was in-

troduced on behalf of the United States and the said

defendant and the following-named witnesses, to wit

:

Ching Wing and Chin Hong Leung, and no others,

were examined on behalf of said defendant, and the

said cause was submitted to the said Commissioner

for his decision.

That on the 21st day of February, 1907, the said

Commissioner gave, made and filed in writing his

findings, order and judgment in said cause, wherein

and whereby said Commissioner did expressly find

that at the time of filing said complaint and of the

rendition of said judgment, said defendant was by

race, language, color and dress, a Chinese x)erson, and

a laborer by occupation ; that he had failed to estab-

lish by affirmative proof to the satisfaction of said

Commissioner, his lawful right to remain in the

United States, and did order that said defendant,

whose name in said order was recited as Chin Man
Can, be removed from the United States to China,

it not appearing that he was a subject or citizen of
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any other country than China, and did further order

that said deportation of said defendant be made from

the Port of San Francisco, within the limits of the

Northern District of California, and did further

order that said defendant be, and he was, committed

to the custody of the United States Marshal for the

Southern District of California, for the purpose of

said deportation.

That thereafter, to wit, on the 21st day of Feb-

ruary, 1907, said defendant appealed from said find-

ings, order and judgment of said Commissioner, to

me, Olin Wellborn, the Judge of said District Court.

That on the 2d and 9th days of December, 1907, the

said cause on appeal as aforesaid, came on regularly

for hearing, before me, the said Olin Wellborn, sit-

ting as such Judge, in the District Court of the

United States for the Southern District of Cali-

fornia. Whereupon, the following proceedings were

had, and the following testimony given, and the fol-

lowing evidence introduced:

A. I. McComiick, Esq., Assistant United States

Attorney, appearing for the government, and Arthur

C. Hurt, Esq., appearing for the defendant, and the

said defendant being present in court and before me

in person, CHAELES W. SNYDER, a witness on

behalf of the government, was thereupon sworn to

tell the truth, the whole truth and nothing but the

truth, and testified as follows

:
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Testimony of Charles W. Snyder.

I am a Chinese Inspector, located at Los Angeles,

California. On the 24th day of July, 1906, I found

tJie defendant Chin Man Can working in the kitchen

of a restaurant at Ocean Park, Los Angeles County,

California. I arrested him on the same day, brought

him to the immigration office in Los Angeles, for an

examination. On the 25th day of July, 1906, 1 swore

to a complaint before Commissioner William M. Van
Dyke, in which Chin Man Can was charged with

being unlaAvfully in the United States, and a Chinese

laborer.

On cross-examination Mr. Snyder testified as fol-

lows :

I found Chin Man Can in the kitchen at a hotel in

Ocean Park. He was not at work when I found him,

but I was told that he was working there, and the pro-

prietor of the restaurant objected to having him ar-

rested. I don't remember how he was dressed, but

I am quite sure that he had on American clothes when

I found him. Perhaps he had on some outer garment

worn by those who were working in the kitchen.

Following the cross-examination of Mr. Snyder, it

was admitted by the defendant in open court, that he,

said defendant; was, by race, language and color, a

Chinaman, and that at the time of his arrest he was a

laborer by profession. With this admission, the

plaintiff. United States of America, rested.
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Thereafter, CHIN MAN CAN, the defendant here-

in, as a witness in his own behalf, was sworn to tell

the truth, the whole truth and nothing but the truth,

and thereupon testified on direct examination as fol-

lows:

Testimony of Chin Man Can.

My full name and the name by which I am gen-

erally known is Chin Man Can. I am about twenty-

three years old, and at present am living at number

528 North Los Angeles Street, in the City of Los

Angeles. My occupation is that of a student in

school. Two days after the earthquake, I came to

Los Angeles. Before the earthquake, I lived in San

Francisco, Chinatown, at 834 Washington Street. I

had been living at that place for several years ; and

for several years immediately previous to the time I

lived on Washington Street, I lived at 742 Sacra-

mento Street. I was born at 811 Clay Street, San

Francisco, and lived there until I was five years old.

Thereafter I lived around at different buildings in

San Francisco, but I don't remember the location of

any of them. I don't remember where I lived from

the time I was five until I was ten j^ears old. After

I was ten years old, I lived on Washington Street sev-

eral years, and on Sacramento Street several years.

My parents are in China. They went to China, with

my two brothers, about ten or eleven years ago. My
father's name is Chin Mun Gung. My mother's

name is Lee Shee. My brothers are named Chin Wo
and Chin Chun. I have never been out of the State

of California. While in San Francisco, I went to
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(Testimon.y of Chin Man Can.)

school, at first to the Chin School on Washington

Street, where I studied Chinese. ]\Iy teacher in the

Chinese school was named Chin Ming Jam. I at-

tended the Baptist Church Mission School and the

Congregational Mission school some, at which places

I studied English. Mrs. Green was my teacher in the

Congregational Mission. A man taught me in the

Baptist Mission, but I don't remember his name. I

commenced attending the Baptist Mission in De-

cember, 1905, and continued to attend it up to within

four or five nights of the earthquake. I attended the

Congregational Mission during the years of 1902,

1903^ and the month of January, 1906. I came to Los

Angeles after the San Francisco fire, because I had

lost everything I had. Shortlv after I came down

here, I went to Ocean Park to get something to do for

myself, and while I was down there at work Mr.

Snyder came down and arrested me. I worked

around in Los Angeles after I was arrested, until

January, 1907. Beginning January 2d, 1907, I com-

menced going to the AVashington Street public school

in Los Angeles, and have been going to that school

this school year. I am in the B seventh grade. I

studied English lessons, arithmetic, geography, his-

tory of the United States, drawing, Sloyd and pen-

manship. Miss Washburn is my teacher in the

Washington Street school.

On cross-examination, Chin Man Can testified as

follows: I commenced going to the Congregational

Mission school in 1902; I don't remember the month,
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(Testimon}^ of Chin Man Can.)

but it was in the first part of the year; I went to

school there all the year of 1902 and 1903, going some-

times twice a week and sometimes once a week; at

least once a week during 1902. During the year 1904

I went to the Congregational Mission school during

the year 1904, but I guess it was six months. I com-

menced going to the Baptist Mission school in De-

cember, 1905. I didn't quit the Congregational

school and go right over to the Baptist school, but

sometimes go back to the Congregational Mission and

study, and sometimes go to the Baptist Mission and

study. Beginning December, 1905, I went to the

Baptist school just one month. Altogether I went to

the Baptist school just one month. After that I went

to school, studying every night, in December, 1905,

and January, 1906, too. I don 't know the name of the

teacher of the Baptist school, but I do remember the

name of the teacher of the Congregational school. I

remember when I testified on the hearing of this case

before United States Commissioner William M. Van
Dyke, Esq., and also the time I was examined before

the Immigration Inspector, Mr. J. H. Jenkins, at the

time of my arrest. On neither of these examinations

did I say anything about the Congregational school,

or that I had ever attended it, although I wa?> asked

if I had attended any English school, and the only

English school I mentioned was the Baptist Mission

school. I have known Mr. Henry Lewis Jacobsen for

a long time, but he did not tell me about either the

Congregational Mission or Mrs. Green. I saw him
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less than three weeks ago, while going to m}^ school.

Three or four months ago, and after my examination

before the United States Commissioner, I got a letter

from mj cousin in San Francisco. He told me that

Mr. Jacobson was in Los Angeles and that I knew

him and could get him for a witness. In June, 1906,

before I was arrested, I saw Mr. Jacobsen on the

street in Los Angeles. At that time he told me that

he was going back to San Francisco pretty soon and

waf^ going to quit here. I did not make any effort to

find him before the hearing before said Commis-

sioner. I did not know where he was at the time of

my examination before the Commissioner, and for

that reason did not have him for a witness. My
father, mother and two brothers are in China. All

of them went back together. I don't know the name

of the boat on which they went ; I did not go down to

the pier to see them off. At the time they left I was

hiding myself down in my cousin's woodyard. I

don 't remember when they went to China, but I think

it was K. S. 21 or 22 (1895 or 1896). I was about

eleven yea;rs old when they left this country. I don't

remember whether I told Mr. Jenkins, on my pre-

liminary examination, that they went away in K. S.

23 (1897), for at that time my mind was confused,

and confused answer. My father had no store and

was connected with no store in San Francisco. His

business was cook. He was living at 811 Clay Street,

at the time of my birth. My father was never in

Inisiness in a store in San Francisco. I heard my wit-
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nesses Chin Wing and Chin Hong testify before said

Commissioner where my father's store was in San

Francisco. Only my uncle have a store at 742 Sac-

ramento Street, and my father live there, but he have

no interest in the store, and he go to work. Yfhen I

was six or eight years old, my uncle had a store at 765

Clay Street, and my father was a partner in that

store. My father did not attend to the business in the

store. He go to work. He cook at some American

place, but I don 't know where. My father was a part-

ner in that store until he went to China. AVhen he

left he sold his interest to my uncle. I don't know

whether I told Mr. Jenkins that my father was never

engaged business in this country, for the confusion

was very great in ni}^ mind. I remembered then that

my father was a cook ; I told Mr. Jenkins that he was

a cook. I was not asked if I went to the Congrega-

tional Mission, when I was examined by Mr. Jenkins.

If he had asked me, I would have told him that I went

to the Congregational Mission. After I came to Los

Angeles and before I was arrested, I went to the

Chinese Mission some and studied English. After I

was arrested in July, 1906, I went back to Ocean

Park and cook some two or three months for a family,

then came back to school. I have not worked since

January, 1907. Before I was arrested, I worked four

or five weeks in Ocean Park, and was getting $30 per

month. At present, Mrs. Hyatt, who lives at 1633

Vermont Avenue supports me. She gives me board

and room while I am going to school. I met her last

February after I started going to school. I was
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never out of the State of California. I lived in San

Francisco all the time and never left there until a day

or two after the earthquake. When I left San Fran-

cisco I came right to Los Angeles, and have been here

ever since. I never heard of such a place as Mexico

or Ensenada and don't know where they are. I lived

at 811 Clay Street until I was about five years old. I

don 't know where I went to then. The next house I

remember living in was 834 Washington Street when

I was ten years old. The next house I lived in was 742

Sacramento Street. After staying there for some

time, I went back to 834 Washington Street, and was

still staying there at the time of the earthquake.

When I was ten 3^ears old I was living at 834 Wash-

ington Street, by myself, and went to the Washington

Street school with the boys; ni}^ father, mother and

two brothers were then living at 742 Sacramento

Street, at my uncle 's store and continued to live there

for two years until they w^ent to China. I don't re-

member w^hether I ever saw the building in which I

was born after I moved from it. I don't remember

whether I ever went back to look at it. I think the

building I was born in w^as brick. I don 't know how
many stories high it was. It was three stories high,

and a brick building. I think I told Mr. Jenkins the

Inspector that it was a stone building, but I could not

remember, for at that time I was confused in mind.

On redirect examination. Chin Man Can testified as

follows: I am sure it was a brick building. My
father sold his own business in the store at 765 Clay

Street and went back to China. I don't know
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whether my father was actively engaged in the

store at 765 Cla}^ Street, or whether he mere-

ly owned an interest in the store. I just know

he goes to cook and was a partner in my
inif^le's store. I have never studied music in the

schools I have attended, and know nothing at all

about music. Neither do I know how to play on any

instrument. When I saw Louis Jacobsoii a few days

ago, I told him of my trouble. He said, "Yes, I know

you were born in San Francisco. I can testify. I

bought two horns from jou in 1906. " I asked him to

testify for me. The first time I saw Mr. Jacobson

was before I was arrested, and at that time he told

me he was going away. For that reason I did not

hunt for him when I was arrested.

When questioned by me, Olin Wellborn, Chin Man
Can testified as follows:

When my father went back to China I was. hiding.

I did not want to go back. I wanted to stay here all

my life and study. At that time I was eleven years

old and knew I was a native born, and hid because I

did not want to go back. I went down by company's

store and hid in my cousin 's woodyard until after the

steamer started back to China. That day after the

steamer started, I go back to Chinatown to 834 Wash-
ington Street, where my cousins were living. At

present all my cousins are gone. I don't know where

my cousins were living. At present all my cousins

are gone. I don't know where they are.

When further examined by Mr. McCormick,

Chin Man Can testified as follows:
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I never played a musical instrument. I was selling

Chinese horns in 190G, January, but I don't know
how to play, just blow Chinese horns. I didn't dis-

("over this fact after I met Mr. Jacobson. I never

told either Mr. Jenkins or Mr. Van D.yke, Com-

missioner, that I was selling horns in San Francisco

in 1906.

Testimony of Chin V/ing.

Thereafter CHIN WING, a witness for the de-

fendant, was sworn to tell the truth, the whole truth,

and nothing but the truth, and thereupon testified as

follows

:

I am a Chinese merchant. I live at 326 Marches-

sault Street, Los Angeles. I have lived in Los An-

geles for more than forty years. In connection with

my business, it has always been necessary for me to

go to San Francisco two or three times a year. I

know the defendant. Chin Man Can. He belongs to

the same family as I do.

Q. What relation is tliaf? Can you explain the

relation ? A. Yes.

Q. I want to know what kin you arc to Chin Man
Can?

A. Well, before I some time go San Francisco

and go in his father's store and see him sometimes.

Q. I want to know whether you are related to him

other than a Chin family relation?

A. He got father and mother before in San Fran-

cisco.

(By Judge WELLBOEN.)
Q. Are you related to Chin Man Can?
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A. I know liim well.

Q. Is there any relationship to him ?

A. Just like family name.

I knew Chin Mun Gung and his wife, Lee Shee, the

parents of Chin Man Can, while they were in Ameri-

ca. I first met them in San Francisco about

twenty-five years ago, and thereafter saw them al-

most every time I went to San Franci.'sco until they

left this country. I have known the defendant Chin

Man Can ever since he was an infant only a few

months old. I know that he was born in San Fran-

cisco, at 811 Clay Street. Chin Mun Gung and Lee

Shee had two other children. All of them except Chin

Man Can went to China about twelve years ago ; Chin

Man Can remained in this country with his relatives

in San Francisco. A few days after the San Fran-

cisco earthquake, he came into my store in Los An-

geles. At that time he told me that he went over to

Oakland after the fire, and then came down here on

a refugee's pass. His father had a store on Cla}^

Street in San Francisco near the City Park. I saw

the defendant in his father's arms in his father's

Ftore on Clay Street between Dupont and Kearney.

On cross-examination, Chin Wing testified as fol-

lows: The defendant's father, Chin Mun Gung, was
living at 811 Clay Street when I first knew him in San

Francisco. He continued to live there for several

years. He owned an interest in a Chinese grocery

s,tore at 765 Clay Street. I saw him working around

that store when I was in San Francisco. I do not

know whether he was manager or salesman. Chin
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Mun Giung and Chin Mun Way were partners in that

store. Chin Mun Way was the uncle of defendant. I

don't know whether there were any other partners.

After defendant's father went to China they quit

business at 765 Clay Street ; Chin Mun A¥ay opened

a store at 742 Sacramento Street, and continued in

jjusiness there until the San Francisco fire. The de-

fendant came to my store in Los Angeles a couple of

weeks after the earthquake.

Thereafter Chan Kin Sing was duly sworn as. in-

terpreter.

Thereafter, CHIN HONG LEUNG, a witness for

the defendant, was through the interpreter, sworn to

tell the truth, the whole truth and nothing but the

truth, and thereupon testified as follows

:

Testimony of Chin Hong Leung.

I live in Los Angeles. I have lived here ever since

the San Francisco fire. I am working as an assistant

in the kitchen of a restaurant on the corner of Main

and Arcadia Streets. I lived in San Francisco before

the fire. Had lived there for more than thirt}^ years.

I know the defendant Chin Man Can. I knew his

father and mother while they were in America. Chin

Man Can was born in San Francisco, at 811 Clay

Street. I saw him frequently w^hile he was in San

Francisco. I know he went to the Chinese school,

and perhaps to the mission schools after he grew up

larger. I think perhaps he went to the Presbyterian,

Congregational and Baptist Missions. Chin Man
Can'fi father went back to China about the twentieth
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K. S. (1894). So long ago, I cannot exactly tell.

Chin Man Can did not go back to China with his peo-

ple, but lived in the woodyard for a time. I do not

know any other place he lived. He came to Los An-

geles after the fire.

On cross-examination, Chin Hong Leung testified

as follows:

Chin Man Can's father was named Chin Mung

Gung. I knew him while he was in America. I

knew him for more than twenty years, but I do not

remember the year K. S. I met him. I cannot tell so

long ago. He w^as engaged in business at 765 Cl£ij

Street, at the time I met him. He remained in busi-

ness there up to the time when he left for China, 20

K. S., I think. The defendant's father and the firm

at 765 Clay Street was engaged in general merchan-

dise and carried such goods as rice, nut oil and wine.

I suppose he sold his interest to the store when he

went to China. The store was still at 765 Clay

Street when his father went to China. Chin Man
Can was born at 811 Clay Street, on the second floor

of a three-story brick building. He lived there with

his father and mother all the time up to the time they

w^ent to China. Afterward he lived in the w^ood-

yard on Jackson Street down to Kearney and Mont-

gomery, for a time after his parents left here. I

cannot tell exactly how long he lived in the wood^^ard,

perhaps about a year and maybe less. I do not know
any other place at which he lived except the house

where he was born. I think Chin Man Can went to
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school before his father left for China, and after-

wards. The only reason I know he went to any

schools is because he told me so. He told me he

went to a Presbyterian and a Congregational and a

Baptist mission school. He told me he went to the

Baptist school the longest. However, I have been

to see him at times^ and have seen him go into the

Baptist Mission. I cannot tell any particular time

I saw him go to the Baptist, Presbyterian or Con-

gregational Mission, because I attended to my own

business. I came to Los Angeles a few days after the

earthquake and lived in the same store with Chin

Wing, previous witness.

Thereafter, CHIN YUK LEUNG, a witness for

the defendant, was, through the interpreter, sworn to

tell the truth, the whole truth and nothing })ut tlie

truth, and thereupon testified as follows:

Testimony of Chin Yuk Leung.

I am a Chinese merchant. I live at 415 North

Los Angeles Street, Los Angeles. I came here after

the San Francisco fire. I lived in San Francisco

for more than twenty years, 26 or 27 years ; first at

716 Dupont Street. I was engaged in the Chinese

drug and medicine business in San Francisco before

the fire. I have known the defendant Chin Man
Can from his infancy. I knew his father and mother

while they were in San Francisco. His father's

1)usines3 was working in a store. He cooked some-

times. Chin Man Can was born in San Francisco

at 811 Clay Street. I don't know an}^ other place
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where he lived in San Francisco. When defendant

was very .young he went to the Chinese school. He

also went to the Presbyterian and Congregational

Mission schools. I do not know at what times or

how long he went to either of these mission schools.

He lived in San Francisco until after the fire, and

then came to Los Angeles. I have seen him fre-

quently since he came to Los Angeles.

Upon cross-examination, Chin Yuk Leung testi-

fied as follows:

Q. Who came to Los Angeles first, you or Chin

Man Can?

A. Same time. We came down on the same train.

Shortly after I came here I went to Chicago, I

came back from Chicago in March or April, 1907,

and have lived here ever since. First time I heard

that the defendant was arrested was last Chinese

June (July, 1906) when I was in Chicago. A rela-

tive of mine. Chin Mun Way, so wrote me from

San Francisco. I was never a witness in this case

before. The defendant's father was in the grocery

business. His store was on Clay street. I cannot

remember the number. He was in business in said

store on Clay Street since I first came to America

in 1879 or 1880. The defendant's father went to

China more than ten years ago. I saw him go away.

I do not know whether I went down to the boat

with him or not. I do not remember what boat he

went on, nor do I know who went with him, if any

one. I do not know where the defendant w^as at the
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time his father left for China but I heard in my store

that he did not go to China. I do not know where

defendant lived when his father went to China. His

father started from Sacramento Street to China.

The business had moved to Sacramento Street less

than a yeav before this time. His father lived in

one of the rooming-houses at the time he left for

China; I cannot remember the street. They moved

to several places after they left Clay Street. I do

not know any place where defendant lived in San

Francisco except 811 Clay Street. At the time he

left for Los Angeles he lived in Quong Wah Yuen's

store, Washington Street. I do not know how^ long

he lived in the house where he was born. I first saw

defendant when he was a few months old, two or

three months ; his father took him to my store. I do

not remember the jeav nor the month nor the day.

His father said "This is my little boy; see him."

I saw him some months after in his father's store

where he was working, selling goods and as porter.

He afterwards w^ent to cook for a long time. I do

not know when he w^ent to cook. He w^ent to cook

before he went to work in the store and then went

to China. The first time I knew him he was in the

store already. Lie w^as never a cook while I knew

him, but I heard he was a cook before that time.

I saw him in the store up to the time he left for

China. Defendant had two j^ounger brothers named

Chin Way and Chin Chun. They were over ten

years of age, but I cannot tell their ages now. I
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do not know where they were born. I think I was

told, but I cannot remember. But I am positive

that defendant was born at 811 Clay Street, because

at that time I remember him he told me but after-

wards he told me too. Defendant was born in a

brick building. I know there were two stories to

the building, perhaps three. He was born on the

second floor. His father told me the first time I

saw defendant. Defendant and myself got on the

train at Oakland over a month after the earthquake

and came down to Los Angeles. I saw defendant in

Oakland a few days before we left, he was then living

in 8th Street in Oakland. I saw defendant during

1906 before the earthquake. I do not knovv^ where

he was living nor where he was working. He was

working and attending school. I saw him in my
store. I saw him in 1905, also. From the time I

first met him I saw him sometimes once a month

and sometimes not for several months. I saw him in

Oakland the second day after the fire and we came

to Los Angeles a month or more after the fire.

Re-examined by Mr. HURT, witness testified as

follows

:

I am sure it was about a month after the fire when

we left Oakland for Los Angeles. It was in Chinese

April.
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Thereafter HENRY LOUIS JACOBSON, a wit-

ness for the defendant, was sworn to tell the trnth,

the whole truth and nothing but the truth, and there-

upon testified as follows:

Testimony of Henry Louis Jacobson.

I live in Los Angeles. I haA^e lived here continu-

ously since about June 14, 1906. My present ad-

dress is 1801 New Hampshire Street. I lived in San

Francisco for about 28 years preceding June, 1906.

While I was in San Francisco, I was a Chinatown

guide. While acting as guide in Chinatown, I got

acquainted with a great many of the Chinese, and

nearly all of them knew me.

Q. Did you get acquainted with this defendant.

Chin Man Can while you were acting as guide I

A. I cannot positively swear that he is the party

that I referred to. On Jan. 1st, 1906, I was escort-

ing a party through Chinatown, San Francisco, and

going down Duj)ont St. and turning up Clay, at the

corner of Clay and Dupont, I actually believe that

is the gentleman right there, the defendant; he was

selling Chinese horns to white people who were pass-

ing through Chinatown at night. I have seen his

face, as near as I can remember, at Sing Fat's Ba-

zaar, 614 Dupont St., and also he used to be around

this Dupont St. Chinese drug store.

Q. But you will not swear positively that this

is the same boy from whom you bought those Chinese

horns %

A. I could almost swear I saw him here in Los

Angeles about June 14 or 16, 1906, while I was pass-
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ing on one of the streets in Chinatown. At that time

he called out to me saying, "Hello, Louis, when did

you come to Los Angeles T' And when at first I

didn't recognize him, and said "How I know you,"

he said "you Imow me; you look see me; you sabe

what time I sell horn on corner?" He reminded me

that he was the party that sold the horns that night.

Thereupon I recollected the buying of the horns and

that brought his face back to my memory. As I can

remember, I saw a young man at Sing Fat 's Bazaar

and other places in San Francisco that looked very

much like Chin Man Can, the defendant. After the

14th of June, 1906, I saw the defendant off and on

in Chinatown, Los Angeles, in that China curio store

on the corner of Marchessault St. I could not

specify the particular times. About two weeks ago

the defendant saw" me on a street-car in this city and

asked me where I lived and I gave him my address.

He did not tell me what trouble he was in or am^-

thing else but said he would come and see me some

time. Thereafter he came to see me and asked me to

come doAvn and identify him as the party from San

Francisco Chinatown. I told him I would come

down and see what I could do for him, but I could

not positively swear that he was the party I referred

to.

Upon cross-examination, Llenry Louis Jacobson

testified as follows:

"The first time the defendant or any one else ever

told me of his trouble, or asked me to come and tes-
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tify for him, was the time I saw him about two

weeks ago. I had only been in Chinatown once or

twice since July, 1907. He said iie was looking for

me and I went back to San Francisco. When he

met me two weeks ago, he did not say he was look-

ing for me. He simply told me he would come down

and see me in a few days. When I met him in this

city on or about the 14th of June, 1906, at the store

on the corner, he said, "Hello, Louis, what time you

come from Frisco ? " I told him I had been down a

few days and he said he had been down a few weeks,

and then he said "You know me?" and I looked

at him and he said, "Do you know Chin—you say

you don't know one boy sell him horn in Frisco?"

Then I remembered seeing a China boy selling horns

to white men and I recognized him as the party that

I had seen there.

It was he who first mentioned horns and not until

then did I recollect the incident. He was both play-

ing and selling the horns on the occasion in San

Francisco. The horn he was selling was more like

a flute. It was a Chinese musical instrument with a

big brass end. As I said before, I will not swear

positively that this defendant is the boy that I saw

selling horns on the occasion alluded to in San

Francisco. I was not well acquainted with this de-

fendant, nor with the boy that I saw selling the horns.

I never knew anything about defendant's father or

mother, nor where defendant or his parents lived,

or whether he had any sisters or brothers. I was a
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witness for the defendant in the former case of

United States vs. Choa Dai, a Chinese deportation

case heretofore tried before United States Commis-

sioner Van D^^ke in this City.

Defendant then rested his case.

Thereafter, CHARLES FOEBES, a witness for

the governmxent was duly sworn to tell the truth, the

whole truth and nothing but the truth, and thereupon

testified as follow^s:

Testimony of Charles Forbes.

I am a stevedore, and live at Ensenada, Lower

California. I have been engaged in business there

for nineteen years. I am tolerably well acquainted

with the Chinese poiDulation in Ensenada. I know

the defendant Chin Man Can. I first saw him in a

saloon in Ensenada, in the j^ear 1904. I saw him as

often as twice a week during the year 1904, 1905,

and up to about the 10th of January, 1906. I am

absolutely certain that the defendant Chin Man Can

is the same person that I saw in Ensenada. I saw

him in a little saloon in Ensenada run b}^ a China-

man where he was playing a musical instrument—

a

musician. I did not see him from about the 10th

day of January, 1906, until I saw him in this city

at the former hearing of this case before United

States Commissioner.

Upon cross-examination, Charles Forbes testified

as follows

:

I am a stevedore engaged in business at Ense-

nada. As such I receive all the vessels that come in.
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A good many Chinese come in on those vessels from

the South. I don't recognize all the Chinese who

come in. I don't get acquainted with any of them.

I am acquainted with the Chinese population in En-

senada. I do not loiow all the Chinese in Ensenada,

Ijut I know more or less where they live. I have

dealings with them. I rent them a ranch down

there. I do not find it very hard to identify China-

men. If I make a point of wanting to recognize a

Chinaman at another time I do so. I could see a

Chinaman two or three times and not take much

notice of him, and I would not recognize him; but

if I saw him several times and noticed him partic-

ularly I could recognize him. I first saw the de-

fendant Chin Man Can about the month of October,

1904. He was always dressed in American clothes,

very often in black shirt and blue overalls. I would

not say that he wore American shoes; I would say

probably not. He might wear American shoes with-

out me knowing it. When I talk about American

clothes I mean different to what Chinese wear. I

saw the defendant twice a week or once a week from

October, 1904, up to the 10th of January, 1906. I

saw him at various times, but I don't remember what

kind of clothes he wore except the black shirt, jum-

per and overalls. I don't know what style of shoes.

They might be Mexican shoes. I could not say

whether American or Mexican, but they were not

Chinese. He continued to dress that way all along

through 1904 and 1905, and up to January 10, 1906.
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He was dressed differently and he was a musician;

that's why I noticed him more than any other Chi-

naman. He wore his hair cut short, just as it is

now; 1 saw him most frequently in a little saloon

kept by a Chinaman. I don't know exactly what

his business was there. He was a musician. I found

out that he was a musician by hearing him play in

the saloon. I went to the saloon lots of times. I

don't think American people went frequently to this

saloon. I went to collect my bills, and to look for

my men to go to work. I unload all their goods. I

do not employ Chinese ; I employ Mexicans. I went

there to hire my men. Mexicans went there and I

went to get them to w^ork.

Q. How do you happen to know that you saw him

about January 10th for the last time ?

A. Because I made a note of it the last time.

Q. How do you happen to remember that you

saw him January 10, 1906, last time ?

A. Just remembered.

Q. Were you authorized by anyone to make a

note of the times you saw him? A. No.

(By Judge WELLBOEN.)
Q. You have examined the face and features of

that defendant? A. Yes.

Q. You are sure that you identify him?

A. Yes.
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Thereafter, JOHN CANFIELD, a mtness for

the government, was duly sworn to tell the truth,

the whole truth, and nothing but the truth, and there-

upon testified as follows

:

Testimony of John Canfield.

I am a Chinese inspector, located on the line be-

tween Mexico and the United States. I have been

in the service four years and three months. My
duties as such inspector call me occasionally to En-

senada, Mexico. My business in Ensenada is to make

myself familiar with the Chinamen that come there

so that I may know them if I see them again. I

know Mr. Forbes, the pre\dous witness. I was a

witness at the previous hearing of this case before

the United States Commissioner. I know the de-

fendant, Chin Man Can. I saw him in Ensenada

the fore part of January, 1906. I saw him also fre-

quently in Ensenada during the year 1905. I think

every time I was there, probably three or four times

that year.

Upon cross-examination, John Canfield testified as

follows

:

I am a Chinese Inspector. I am employed by the

government to detect Chinese who are unlawfully

coming to the United States. I have been in the ser-

vice about four years and three months. As Inspec-

tor I am stationed on the boundary line between

j\Iexico and the United States on the California

boundary, and in Ensenada. As such inspector, I

went to Arizona frequently. I went to Ensenada

sometimes twice a month, three times a month, and
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so on. I don't know that I saw this defendant every

time I went do^^ai to Ensenada, but I saw him vari-

ous times down tliere. I did not get acquainted with

him personally to talk to him. I do not say I know

all the Chinamen in Ensenada. Lots of others, I

know. I know this one by his general appearance.

I have never seen two Chinam.en wdio looked more

alike than two white men. I have satisfied myself

in this work that I know one Chinaman from an-

other. When I saw the defendant he was dressed

in American clothes. I cannot describe the clothes

only that the}" were American clothes. I don't re-

member the color of them. He had his hair cut short

in the American style. I didn't know his business.

I saAv him in a little cantina, a saloon, in and around

there. My business in the cantina was traveling

back and forward, going from one Chinese joint to

another. I saw the defendant various times, but I

don't know that I can tell anything that he did down

there. I never saw him engaged in any work. As

near as I can recollect I saw him last in Januar}^,

1906 ; I should think, rather think, fore part of Jan-

uar}^; wouldn't be positive of that. To the best of

my belief, I swear positively that this defendant is

the man ; that is as far as I will go.

On being further questioned by Assistant United

States Attorney, said witness Canfield testified:

I have no doubt at all of the fact that this defend-

ant is the Chinaman that I saw in Mexico at the

times and place indicated.
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(By Judge WELLBORN.)
Q. I understand you to say you have no doubt

that this is the man?

A. No, sir, no doubt whatever.

The Government then offered in evidence the tes-

timony of said defendant, CHIN MAN CAN, taken

before Chinese Inspector J. H. Jenkins, on

the 24th of July, 1906, through a Chinese interpreter,

and which said testimony was taken down in short-

hand and thereafter read back to said defendant

and by him signed as a true statement, and in which

said statement the defendant testified as follows

:

Testimony of Chin Man Can.

My name is Chin Man Can. I was born September

26, 1885, at 811 Clay Street, San Francisco, in a

stone building three stories in height. I was born

on the second story. My father's name is Chin Mun
Gung. My mother's name is Lee Shee. My parents

had three boys, Chin Woo, Chin Chun and myself.

My father and mother are now living in China.

They went there from San Francisco with my two

brothers some time in the month of July, 1897.

Neither of my parents has since returned to this

country. I do not know the name of the steamer

on which they sailed for China. I lived at the place

where I w^as born mitil I was five years old. After

that I moved around in different buildings in San

Francisco. I do not remember the number or street

of any of these buildings. I lived in San Francisco
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until April 20th, 1906, on which date I came to Los

Angeles. I did not register because native-borns

are not required to register. My father cooked while

in San Francisco. He was never engaged in any

business in this country. I have been working as

a laborer for three or four years. Before that I

went to school. I have never been engaged in busi-

ness. Neither my father nor my mother have any

brothers or sisters in this country. Chin Yek Leung

is a brother of my grandfather and is my nearest

relative in this country. My brother. Chin Woo, is

nineteen years of age this year, and my brother,

Chin Chun, sixteen. I have never been out of the

United States. I do not know a town hy the name

of San Diego, or Ensenada or Guaymas. Chin Mun
Way, a merchant in San Francisco, and my grand

uncle know where I was born. I cannot give you

the names of any Americans who know where I was

born. I speak a little English. The school I went

to in San Francisco was the Chin School, at which I

studied Chinese for six or seven j^ears. Yes, I went

some to an English school, some at the Baptist Mis-

sion. I do not remember the name of my teacher at

the Baptist Mission. The name of my teacher in

the Chinese school was Ching Ming Jam. I have

understood the interpreter in everything he has said

to me.

Thereafter the hearing in the matter was contin-

ued to December 9th, in order to give the defendant

an opportunity to go to San Francisco and see
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whether he could find some of the people who knew

him while there, and get them to appear as witnesses

in his behalf.

Thereafter, to wit, on the 9th day of December,

1907, CHIN QUAN, a witness for the defendant,

was sworn, through the interpreter Chan Kiu Sing,

to tell the truth, the whole truth, and nothing but the

truth, and thereui)on testified as follows:

Testimony of Chin Quan.

I am a Chinese merchant, a member of the firm

of Wo On Hai, engaged in business at 742 Sacra-

mento Street, San Francisco. I have been engaged

in business at that place all the time for ten years

or more, except for two or three months immediately

after the fire. Before I went to 742 Sacramento

Street, I lived for about fifteen 3^ears at the firm of

AYo On Chong, 765 Clay Street. I have been in

America for more than tAventy-seven years. I knew

Chin Mung Gung and Lee Shee, his wife, the par-

ents of Chin Man Can, while they were in San Fran-

cisco. I first knew" them more than twenty-five years

ago. At that time they were living at 811 Clay Street.

They lived in San Francisco until about K. S. 21

(1895) or 22 (1896). At that time they left this

country for China. Chin Mun Gung owned an in-

terest in the store at 765 Clay Street, and perhaps

cooked some of the time. I have known Chin Man

Can ever since he was an infant. He was born at 811

Clay Street, San Francisco. He lived in San Fran-

cisco all the time up until the earthquake. He lived
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with his uncle, Chin Mun Way, at 742 Sacramento

Street, most all the time. His uncle died a few

weeks ago in San Francisco.

On cross-examination, Chin Quan testified as fol-

lows:

Chin Mun Gung was a partner in and owned an

interest in the store of Wo On Cliong, at 765 Clay

Street and worked about some. This firm moved to

742 Sacramento Street, K. S. O (1894). Before he

went to China he sold his interest in that store and

lived for some time at the finii of Wo On Hai, 742

Sacramento Street. I think he sold his interest in

the store to his brother Chin Mun Way about 1895.

Chin Mun Way continued in business under the firm

name of Wo On Hai, ,at 742 Sacramento Street, up

to the time of his death about two months ago. Chin

Man Can was about eleven years o^^^ when his father

and mother went to China. Fc jme time before

tliey left he was living at 834 Washington Street.

When his parents got ready to start to China, they

could not find him, for he had gone down to the wood-

yard on Jackson and Montgomery Streets and hid.

When his father looked for him two ol* three hours on

the day he was to start to China, he failed to find him.

He told his brother Chin Mun Way, to take care

of him if he ever found him. After the steamer

sailed that day. Chin Man Can came back up in Chi-

natown and told them where he had been hiding.

After his father left this country, Chin Man Can

lived for a few years at 834 Washington Street, and
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then came over to 742 Sacramento Street to his un-

cle's store. After that he lived some of the time at

742 Sacramento Street, and some of the time at 834

Washington Street. Chin Man Can went to the Chi-

nese school some, and then went to the mission

schools some. I don't know which mission schools

he went to, nor do I know when or how long he went

to them. His uncle told me about July, 1906, that

he had received a letter telling him of defendant's

arresft. I was never asked to be a witness in this case

until last week, when defendant and his attorney

called on me in San Francisco.

Thereafter, FRANCIS McGRATH, a witness for

the defendant, was sworn to tell the truth, the whole

truth and nothing but the truth, and thereupon tes-

tified as follows.

Testi' 'ly of Francis McGrath.

I live in Marin County, California, across the Bay

from San Francisco. I have been in the drayage

business almost all my life, for twenty years or more,

I guess. For several years immediately before the

earthquake, I had my office on Dupont Street, near

the corner of Dupont and Sacramento Streets. Af-

ter the earthquake, I opened an office in Oakland.

I had an office for a while at 742 Sacramento, as soon

as the building had been put up at that place after

the fire. At present my office is at 738 Sacramento

Street. I frequently haul freight for the firm of

Wo On Hai, and have known some of the members

of the firm for several years. I saw the defendant
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while lie was in Sacramento Street. I do not know

liis name. I suppose I have known him for seven or

eight years. I have never had any dealings with

him, and do not know how often I have seen him.

From 1900 to the time of the earthquake, I guess I

saw hun as often as two or three or four times a

year. I am absolutely certain that I know the de-

fendant Chin Man Can; as I said before, I saw him,

I guess, two or three or four or five times a year

from 1898 or 1900 up to the time of the earthquake,

1906.

On cross-examination, Francis McGrath testified

as follows: I haul quite a good deal of freight for

the Chinese merchants of San Francisco. I do most

of the hauling for the firm of Wo On Hai. I had

my office in their store for a few months after the

fire. At times I haul freight for the firm located

at 834 Washington Street. The store at that place

is owned by other members of the Chin family. I

usually saw Chin Man Can at 742 Sacramento Street

talking to his uncle. I may have seen him other

times at 834 Washington Street, or on the streets.

I think I saw him in 1903. I saw him in 1905, may-

be three or four or five times, maybe not so often in

1906. I was very well acquainted with Chin Mun
Way, head man of the firm of Wo On Hai, and had

done business with him for years. I had my office

in the same room with the store of said firm at 742

Sacramento Street from a short time after the earth-

quake up to a couple of months ago. During all

this time I saw Chin Mun Way almost daily and
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often conversed with him. I then moved my office

to 738 Sacramento Street, where I have been ever

since. Chin Mun Way never at any time spoke to

me about Chin Man Can, never told me of his arrest,

never mentioned him to me in any way since his ar-

rest. The first time I ever heard of defendant's ar-

rest or present trouble, or about him in any wa}^

whatever since the fire, was two or three days ago

when Chin Quan, the preceding witness, a member

of said firm of Wo On Hai, in company with the de-

fendant and his attorney, called on me at my office

in San Francisco and told me he was arrested in

Los Angeles, charged with being unlawfully in the

country, and Chin Quan asked me to come to Los

Angeles and testify that I had known defendant in

San Francisco. I do not remember what year I first

saw defendant, nor can I remember any particular

time or place at which I saw the defendant. There

was nothing to cause me to note it. I never had

any business dealings with defendant. I suppose I

saw him two or three, or three or four, tunes a year

from 1904 to the time of the earthquake.

Thereafter Mrs. H. HYATT was sworn to tell

the truth, the whole truth and nothing but the truth,

and thereupon testified as follows:

Testimony of Mrs. H. Hyatt.

I have had Chin Man Can in my home ever since

last February. He is not a servant, but merely

staj^s in my home. I am giving him board and room

while he is going to school. I have absolute confi-
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dence in him. I have found him truthful and reli-

able in all matters. His reputation for truthfulness

and honesty is good among his schoolmates and

teachers.

Thereupon, to wit, on the 9th day of December,

1907, at the Courtroom of the District Court of the

United States for the Southern District of Cali-

fornia, the cause was submitted to me, Olin Wellborn,

Judge of said Court, for my decision on the evidence

adduced, and thereafter, to wit, on the 9th day of

December, 1907, I, as Judge of said Court, rendered

my opinion and ordered the judgment and order of

the Commissioner William M. Van Dyke, to be af-

firmed, and the defendant remanded to the custody

of the United States Marshal, for the purpose of de-

portation, to which order the defendant Chin Man
Can duly excepted.

Thereafter, to wit, on the 16th day of December,

1907, judgment accordingly was regularly entered

herein, to which judgment the defendant Chin Man
Can duly excepted.

The foregoing is a statement of all the proof made
and evidence adduced at and proceedings had upon

the hearing and trial of this action, before me, Olin

Wellborn, Judge of the District Court of the United

States for the Southern District of California^ on

appeal from the order and judgment of the said

Commissioner, William M. Van Dyke.

And now, that the foregoing matters msij be made
a part of the record, the undersigned. Judge of the

said District Court of the United States for the
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Southern District of California, at the request of the

defendant Chin Man Can, doth hereb}^ alloAv, settle

and sign, within the time allowed by law and the

order of the undersigned, the foregoing bill of ex-

ceptions, and order the same to be filed.

Los Angeles, California, Feby. 17th, 1908.

OLIN WELLBORN,
District Judge.

[Endorsed] : Original. Case No. 2553. In the

District Couii; of the United States of America, in

and for the Southern District of California, South-

ern Division. United States, Plff., vs. Chin Man
Can, Deft. Bill of Exceptions. Filed Feby. 17th,

1908. E. H. Owen, Clerk. Geo. L. McKeeby and A.

C. Hurt, Attorneys for Deft.

In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHIN MAN CAN,
Defendant.

Petition for Writ of Error.

Comes now Chin Man Can, defendant herein, and

says: That on or about the ninth day of December,

1907, this Court entered judgment herein in favor

of the plaintiff and against this defendant, in which

judgment and the proceedings had thereunto in this

cause certain errors were committed to the preju-

dice of this defendant, all of which will more in de-
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tail appear from the assignment of errors whieli is

filed with this petition.

Wherefore, this defendant prays that a writ of

error may issue in his behalf to the United States

Circuit Court of Appeals for the Ninth Circuit for

the correction of errors so complained of and that a

transcript of the record, proceedings and papers in

this cause, dul}^ authenticated, may be sent to the

said Circuit Court of Appeals.

GEO. L. McKEEBY,
A. C. HURT,

Attorneys for Defendant.

[Endorsed] : Case #2553. In the District Court

of the United States, Southern District of California,

Southern Division. United States, Plaintiff, vs.

Chin Man Can, Defendant. Petition for Writ of

Error. Filed Feby. 17th, 1908. E. H. Owen, Clerk.

Geo. L. McKeeby and A. C. Hurt, Attorneys for De-

fendant.

In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHIN MAN CAN,
Defendant.

Assignment of Errors.

The defendant in this action in connection with

his petition for a writ of error makes the following
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assignment of errors which he avers occurred upon

the trial of this cause, to wit:

1. The Court erred in not finding that defendant

was a native-born citizen of tlie United States and

entitled to be and remain within the said United

States.

2. The Court erred in sustaining judgment and

order of the Commissioner.

3. The Court erred in remanding the defendant

to the custody of the Marshal and adjudging that he

was unlawfully within the United States.

GEO. L. McKEEBY,
A. C. HURT,

Attorneys for Defendant.

[Endorsed] : Case :;^2553. In the District Court

of the United States, Southern District of California,

Southern Division. United States Plaintiff, vs.

Chin Man Can, Defendant. Assignment of Errors.

Filed Feby. 17, 1908. E. H. Owen, Clerk. Geo. L.

McKeeby and A. C. Hurt, Attorneys for Deft.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America to

the Judge of the District Court of the United

States for the Southern District of California,

Southern Division, Greeting:

The cause in the record and proceedings and also

in the rendition of the judgment of a plea which is

in the said District Court before you, between the

United States of America, defendant in error, and
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Chin Man Can, plaintiff in error, a manifest error

liatli happened to the great damage of the said plain-

tiff in error, as by his defence appears, and it being

duly fit that the error, if any hath been, should be

duly corrected and full and speedy justice done to

the parties aforesaid in this behalf, jow are hereby

conmianded, if judgment be therein given, that then,

under your seal, distinctly and openly, you send the

record and proceedings aforesaid with all things con-

cerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the City of San

Francisco in the State of California on the 7th day

of April next in the said Circuit Court of Appeals

to be there and then held, that the record and pro-

ceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done

'therein to correct that error, what of right and ac-

cording to the law and custom of the United States

should be done.

Witness the Honorable MELVILLE W. FUL-
LEE, Chief Justice of the Supreme Court of the

United States, this 10th day of March, in the j-ear

of our Lord, one thousand nine hundred and eight,

and of the independence of the United States the

one hundred and thirty-second.

E. H. OAVEN,

Clerk of the District Court of the United States

for the Southern District of California.

The above writ of error is hereby allowed.

[Seal] OLIN WELLBORN,
United States District Judge.
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I hereby certify that a copy of within writ of er-

ror was on the 10th day of March, 1908, lodged in

the Clerk's office for the Southern Division of the

Southern District of California for the said defend-

ant in error.

[Seal] E. H. OWEN,
Clerk of the District Court of the United States

for the Southern District of California.

[Endorsed] : Original. Case No. 2553. In the

District Court of the United States, Southern Dis-

trict of California, Southern Division. United

States, Plff., vs. Chin Man Can, Deft. Writ of Er-

ror. Filed March 10th, 1908. E. H. Owen, Clerk.

By Deputy Clerk. Geo! L. McKeeby

and A. C. Hurt, Attorneys for Deft.

In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

Case #2553.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHIN MAN CAN,
Defendant.

Citation.

To the United States of America, Greeting

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-
peals for the Ninth Circuit, at a session thereof to

be held at the city of San Francisco, in the State of

California, on the 7th day of April, A. D. 1908, pur-
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siiant to a writ of error on file in the clerk's office

of the District Court of the United States in and for

the Southern District of the State of California, in

that certain action No. 2553, wherein Chin Man Can

is plaintiff in error and the United States of Amer-

ica is defendant in error, to show cause, if any there

be, why the judgment given, made and rendered

against the said Chin Man Can in the said writ of

error mentioned should not be corrected and speedy

justice should not be done in that behalf.

Witness the Honorable OLIN WELLBOEN,
United States District Judge of the Southern Dis-

trict of California, and one of the Judges of the Cir-

cuit Court of the United States of America of the

Ninth Judicial Circuit, in and for the Southern Dis-

trict of California, this 10th day of March, in the

year of our Lord one thousand nine hundred and

eight, and of the Independence of the United States

the one hundred and thirty-second.

OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California.

Receipt of a copy of the within citation is hereby

admitted this 10th day of March, 1908.

A. I. McCORMICK,
Asst. U. S. Attorney, Southern District of California.

[Seal] Attest: E. H. OWEN,
Clerk.

[Endorsed] : Original. Case No. 2553. In the

District Court of the United States, Southern Dis-

trict of California, Southern Division. United
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States, Plff., vs. Chin Man Can, Deft. Citation

Filed March 10, 1908. E. H. Owen, Clerk. By
, Deputy Clerk. Geo. L. McKeeby and

A. C. Hurt, Attorneys for Deft.

Bond on Appeal.

United States of America,

Southern District of California,—ss.

Be it remembered, that on this 18th day of Feby.,

in the year of our Lord one thousand nine hundred

and seven, before me, E. H. Owen, Clerk of the Dis-

trict Court of the United States for the Southern

District of California, to take acknowledgments of

bail and affidavits and also to take depositions of

witnesses in civil cases depending in the courts of

the United States, pursuant to the acts of Congress

in that behalf, personally appeared Chin Man Can as

principal, and Harry Chandler and A. C. Way as

sureties, and jointly and severally acknowledge them-

selves to be indebted to the United States of America

in the sum of twenty-five hundred dollars, separately

to be levied and made out of their respective goods

and chattels, lands and tenements, to the use of the

said United States.

The condition of the above recognizance is such

that whereas on the 25th day of July, 1906, a com-

plaint duly verified and sworn to by Charles W.
Snyder, Chinese Inspector, before Wm. M. Van
Djdve, a United States Commissioner for the South-

ern District of California, and filed with said Com-
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missioner, alleging that Chin Man Can, a Chinese

laborer, a photographic likeness of whom is attached

hereto, did on the 24th day of Jnly, 1906, come into

the United States from a foreign jAace and having

come has remained within the United States, and that

said Chin Man Can has been fonnd and is milawfnlly

within the United States, and that at all times men-

tioned in said complaint he was a Chinese laborer con-

trary to the form of the statutes of the United States

in such case made and provided; that thereafter, to-

wit, on the 21st day of February, 1907, said Chin

Man Can was duly tried before said Commissioner

upon said complaint and was by said Commissioner

ordered deported to the Empire of China ; that there-
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after, to wit, on the 21st day of February, 1907, said

Chin Man Can duly appealed from the judgment of

said Commissioner to the United States District

Court for the Southern District of California and to

the Judge thereof; that thereafter, to wit, on the

second and ninth days of December, 1907, said case

was duly tried before said United States District

Court and the Judge thereof, and on the ninth day of

December, 1907, said Judge duly made and entered

his judgment and order affirming the judgment and

order of said Conunissioner, and adjudging and

ordering that said Chin Man Can be deported to the

Empire of China; that thereafter, to wit, on the

18th day of February, 1907, upon the petition of said

Chin Man Can, the said Judge of said United States

District Court granted and allowed a writ of error

from the Circuit Court of Appeals for the Ninth

Judicial Circuit to the said District Court to inquire

into any error and correct the same that may have

been committed in said trial by said District Court

or the Judge thereof, and ordered that said defendant

Chin Man Can be admitted to bail pending said ap-

peal on said writ of error.

And whereas, the said Chin Man Can has been re-

quired to give recognizance, with sureties, in the sum
of twenty-five hundred dollars for his appearance.

And whereas, such wa4t of error has issued accord-

ingly and the citation in that behalf has been issued.

Now, therefore, if the said Chin Man Can shall per-

sonally be and appear before the said District Court

of the United States for the Southern District of
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California, Southern Division, and the Judge thereof,

on the first day of the next regular term of said court

to be holden at the United States courtrooms in the

city of Los Angeles in said District on the second

Monday in July, 1908, at 10 :30 o 'clock in the forenoon

of that day, and afterwards whenever or wherever he

may be required to answ^er the judgment and order of

said Circuit Court of Appeals, and any and all mat-

ters and things that may be objected against him

whenever the same may be prosecuted, and render

himself amenable to any and all law^ful orders and

process in the premises, and not depart the said Dis-

trict Court without leave first obtained, and shall,

in case the judgment and order of said District Court

aforesaid is affirmed, surrender himself to the cus-

tody of the Marshal of said United States for the

Southern District of California, then their obliga-

tion to be void; otherwise to remain in full force

and effect.

CHIN MAN CAN.
A. €. WAY. [Seal]

HARRY CHANDLER.

Acknowledged before me the day and year first

above written.

[Seal] E. H. OWEN,
United States Commissioner and Clerk, U. S. Dis-

trict Court, Southern District of California.

Southern District of California,—^ss.

Harry Chandler and A. C. Way, being duly sworn,

each for himself, deposes and says that he is a house-

holder in said District, and is worth the sum of
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Twenty-five Hundred ($2500.00) Dollars, exclusive

of property exempt from execution, and over and

above all debts and liabilities.

HARRY CHANDLER.
A. C. WAY. [Seal]

Subscribed and sworn to before me this 18 day

of Feby., A. D. 1908.

[Seal] E. H. OWEN,
U. S. Commissioner and Clerk, U. S. District Court.

The form of the foregoing bond and the sufficiency

of the sureties thereto is hereby approved.

E. H. OWEN,
U. S. Commissioner and Clerk, U. S. District Court,

Southern District of California.

[Endorsed] : Case #2553. In the District Court

of the United States, Southern District of California,

Southern Division. United States, Plaintiff, vs. Chin

Man Can, Defendant. Bond. Filed Feby. 18, 1908.

E. H. Owen, Clerk. Geo. L. McKeeby and A. C.

Hurt, Attorneys for Deft.
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In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHIN MAN CAN,
Defendant.

Answer of the Judges.

The answer of the Judges of the District and Cir-

cuit Coui-ts of the United States of America, of the

Ninth Judicial Circuit, in and for the Southern Dis-

trict of California, Southern Division:

The record and all proceedings of the complaint

whereof mention is within made, with all things

touching the same, w^e certify, under the seal of our

said District Court to the United States Circuit Court

of Appeals for the Ninth Circuit, in a certain schedule

to this writ annexed, as within we are commanded.

By the Court:

[Seal] E. H. OWEN,
Clerk.

Dated Los Angeles, August 28th, 1908.



The United States of America. 57

hi the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 2553.

UNITED STATES OF AMERICA,
Plaintiffs,

vs.

CHIN MAN CAN,
Defendant.

Clerk's Certificate to Transcript of Record.

I, E. H. Owen, Clerk of the District Court of the

United States of America, in and for the Southern

District of California, do hereby certify the forego-

ing 43 typewritten pages numbered from 1 to 43 in-

clusive, and comprised in one (1) volume, to be a

full, true and correct copy of the record, pleadings,

papers, assignment of errors, and of all proceedings

in the above and therein entitled cause, made pur-

suant to praecipe of George L. McKeeby, Esq., at-

torney for defendant, and that the same together con-

stitute the return to the annexed writ of error and

citation.

I do further certif}" that the cost of the foregoing

record is $39.95 and that the amount thereof has been

paid me by George L. McKeeby, Esq., attorney for

defendant.

In testimony whereof I have hereunto set my hand

and affixed the seal of said District Court of the

United States of America, this 28th day of August

in the vear of our Lord one thousand nine hundred
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and eight, and of the Independence of the United

States the one hundred and thirty-third.

[Seal] E.H.OWEN,
Clerk of the District Court of the United States of

America in and for the Southern District of Cali-

fornia.

[Endorsed] : No. 1645. United States Circuit

Court of Appeals for the Ninth Circuit. Chin Man

Can, Plaintiff in Error, vs. The United States of

America, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Dis-

trict Court for the Southern District of California,

Southern Division.

Filed September 19, 1908.

F. D. MONCKTON,
Clerk.
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Names and Addresses of Attorneys.

For Complainant

:

Messrs. PAGE, McCUTCHEN & KNIGHT,
Merchants Exchange Building, San Fran-

cisco, California.

PURCELL ROWE, Esq.,

San Francisco, California.

For Defendants and Respondents:

JOHN S. CHAPMAN, Esq.,

Potomac Building, Los Angeles, California.

E. A. MESERVE, Esq.,

Los Angeles Trust Building, Los Angeles,

California.

[Stipulation Extending Time to File Reply Brief,

Assigning Cause on October Calendar and Rela-

tive to Record.]

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

THE CALIFORNIA DEVELOPMENT COM-
PANY,

Appellant,

vs.

THE NEW LIVERPOOL SALT COMPANY,
Appellee.

It is hereby stipulated that appellant's time to file

its reply brief is extended to the 1st day of October,

1908.
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It is further stipulated that said cause may be

placed on the calendar for argument at the October

term of the Circuit Court of Appeals.

And it is further stipulated that any appeal or

writ of error taken or prosecuted from the order of

the Circuit Court of the United States, for the Ninth

Circuit, Southern District of California, Southern

Division, made on the 2d day of May, 1908, discharg-

ing an order to show cause why defendant and its

officers should not be punished for contempt, may be

heard on the same day on which said cause is set down

for argument ; and it is further stipulated that the

record in said last-named proceedings, that is to say,

the appeal or writ of error from said order of May 2,

1908, need not contain the pleadings, conclusions of

the Court or the decree in said cause, but that the

record on the above-entitled appeal now on file in said

Circuit Court of Appeals may be used and relied

upon, for all purposes, on said appeal and writ of

error from said order of May 2, 1908, and that the

said pleadings, conclusions of the Court and decree

shall, as they are set forth in the transcript of record

now on file in the above-entitled cause in the Circuit

Court of Appeals, be deemed, for all purposes
;
part

of the record on any appeal or writ of error taken or

prosecuted from said order of May 2, 1908.

Dated September 8th, 1908.

E. A. MESERVE,
EUGENE S. IVES,

Solicitors for Appellant.

EDWD. J. McCUTCHEN,
Solicitors for Appellees.
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[Endorsed] : 1584. United States Circuit Court of

Appeals, Ninth Circuit. The California Develop-

ment Company, Appellant, vs. The New Liverpool

Salt Company, Appellee. Stipulation. Extending

Time to File Reply Brief, etc. Filed Sep. 21. 1908.

F. D. Monckton, Clerk. Page, McCutchen & Knight,

Attorneys for Appellee. 1111 Merchants Exchange

Building, San Francisco, Cal.

[Writ of Error—Original.]

UNITED STATES OF AMERICA,—ss.

The President of the United States, to the Honorable

the Judges of the Circuit Court of the United

States for the Ninth Circuit, Southern District

of California, Southern Division, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said Circuit Court before you, or some of you,

between New Liverpool Salt Company (plaintiff in

said Circuit Court), plaintiff in error, and The Cali-

fornia Development Company, Epes Randolph, H.

T. Corey and F. C. Herrmann (defendants in said

court), defendants in error, discharging a rule and

order to show cause, made and entered therein on

March 27, 1908, a manifest error hath happened to

the great damage of the said New Liverpool Salt

Company, plaintiff in error, as by its complaint ap-

pears
;

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice
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done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the City

and County of San Francisco, State of California,

on the 23d day of October next, in the said Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct that error what of right,

and according to the laws and customs of the United

States, should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, the 25th

day of September, in the year of our Lord One

Thousand nine hundred and eight.

[Seal] WM. M. VAN DYKE,
Clerk of the Circuit Court of the United States, for

the Ninth Circuit, Southern District of Cali-

fornia, Southern Division.

By Chas. N. Williams,

Deputy Clerk.

Allowed by

OLIN WELLBORN,
Judge.

I hereby certify that a copy of the within writ of

error was on the 25th day of September, 1908, lodged

in the clerk's office of the said United States Circuit
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Court for the Southern District of California, South-

ern Division, for the said defendant in error.

WM. M. VAN DYKE,
Clerk U. S. Circuit Court for the Southern District

of California.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1161. Circuit Court of the

United States, Ninth Circuit, Southern District of

California, Southern Division. New Liverpool Salt

Company, Plaintiff, vs. The California Development

Company et al. Defendants. Writ of Error. Filed

Sep. 25, 1908. Wm. M. Van Dyke, Clerk. Chas. N.

Williams, Deputy. Purcell Rowe, Esq., Edw'd J.

McCutchen, Esq., Attorneys for Plaintiff.

[Citation on Writ of Error—Original.]

The United States Circuit Court of Appeals, for the

Ninth Circuit.

The United States of America,

Ninth Judicial Circuit,—ss.

To the California Development Company, Epes Ran-

dolph, H. T. Corey and F. C. Hermann, Greet-

ing:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, in S;aid circuit, on the

23d day of October next, pursuant to a writ of error

filed in the clerk's office of the Circuit Court of the
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United States for the Southern Division of the

Southern District of California, wherein New Liver-

pool Salt Company is plaintiff in error and you are

defendants in error, to show cause, if any there be,

why the order and decree rendered against plaintiff

in error May 2, 1908, discharging the rule and order

to show cause made and entered by said Court in said

cause March 27, 1908, as in the said writ of error

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that be-

half.

Witness the Honorable OLIN WELLBOEN, Dis-

trict Judge of the United States, at and within said

Southern Division of the Southern District of Cali-

fornia, this 25th day of September, in the year of our

Lord one thousand nine hundred and eight, and of

the Independence of the United States of America

the one hundred and thirty-third.

OLIN WELLBORN,
District Judge in and for the Southern District of

California.

Received copy and acknowledged service of the

within Citation this 26th day of September, 1908.

EUGENE S. IVES and

WARD CHAPMAN,
Solicitor for Appellees.

[Endorsed] : No. 1161. In the United States Cir-

cuit Court, Southern Division of California, South-

ern District. New Liverpool Salt Company, Com-

plainant, vs. The California Development Company,

et al., Respondent. Citation. Filed Sep. 26, 1908.
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Wm. M. Van Dyke, Clerk. Chas. N. Williams,

Deputy. Page, McCutchen & Knight, Attorneys at

Law, San Francisco, California.

Return to Writ of Error.

The Answer of the Judges of the Circuit Court of

the United States of America, of the Ninth Ju-

dicial Circuit, in and for the Southern District

of California, Southern Division

:

The record and all proceedings of the complaint

whereof mention is within made, with all things

touching the same, we certify, under the seal of our

said Circuit Court to the United States Circuit Court

of Appeals for the Ninth Circuit, in a certain sched-

ule to this writ annexed, as within we are com-

manded.

By the Court.

[Seal] WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.
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[Caption.]

In the Circuit Court of the United States of America

of the Ninth Judicial Circuit, in and for the

Southern District of California.

No. 1161.

NEW LIVEKPOOL SALT COMPANY,
Complainant,

vs.

CALIFOENIA DEVELOPMENT COMPANY,
Defendant.

In the matter of the petition of the complainant

for an order requiring the California Development

Company, Epes Randol23h H. T. Cory and F. C.

Herrmann to appear and show cause why they and

each of them should not be adjudged guilty of a con-

tempt of this Court and punished accordingly.
'

[Bill of Exceptions.]

In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern

Division.

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
Defendant.

Be it remembered that on the third day of April,

1908, an order to show cause, made by this Court in
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the above-entitled cause on the 27th day of March,

1908, came on for hearing and determination, Ed-

^Ya^d J. McCutchen, Esq., appearing for complain-

ant, and John S. Chapman, Esq., and E. A. Meserve,

Esq., appearing as counsel for the defendant and the

said Epes Eandolph, H. T. Cory and F. C. Hermiann,

to whom said order to show cause was directed, and

upon whom it was duly served. That upon the hear-

ing of said order to show cause, complainant offered

and read its petition for said order, and the affidavits

of H. E. Edwards and P. L. Sherman, Jr. That the

said order to show cause and the said petition and

affidavits are as follows:

In the United States Circuit Court, Ninth Circuit,

Southern District of California^ Southern

Division.

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
Defendant.

Order to Show Cause.

Upon reading and filing the verified petition of

New Liverpool Salt Company, a corporation, the

complainant above named, charging the defendant

California Development Company, Epes Randolph,

H. T. Cory and F. C. Hermann to be in contempt of

this Court in that they have knowingly, wilfully and

maliciously violated the permanent injunction en-

tered herein on the 10th day of January, 1908, all of

which appears by said petition:
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It is now ordered that you, California Develop-

ment Company, Epes Randolph, President of said

California Development Company, H. T. Cory, man-

ager of said California Development Company, and

F. C. Hermann, chief engineer of said California De-

velopment Company, and each and all of yon, be and

appear in this Court, the United States Circuit Court

above named, at the courtroom thereof, in the build-

ing on the northwest corner of Broadway and First

street, in the City of Los Angeles, County of Los

Angeles, State of California, on the 2d day of April,

1908, at 10.30 o'clock A. M. of that day, and show

cause, if any you have, why you, and each of you,

should not be adjudged guilty of a contempt of this

Court, and punished accordingly.

It is hereby further ordered that a copy of this

order and of the petition above referred to be served

upon each of said alleged contemnors on or before

the 30th day of March, 1908.

Dated March 27, 1908.

OLIN WELLBORN,
Judge.
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In The United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Di-

vision.

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

CALIFOEXIA DEVELOPMENT COMPANY,
Defendant.

Petition by Complainant.

To the Honorable, The Circuit Court of the United

States, Ninth Circuit, Southern District of Cal-

ifornia, Southern Division

:

The petition of New Liverpool Salt Company re-

spectfully represents and shows to this Honorable

Court

:

1st. That heretofore and before the 10th, day of

January, 1908, the above-entitled cause was tried and

submitted to this Honorable Court for judgment and

decision, and the judgment of the Court was an-

nounced in favor of the complainant, and on the said

10th day of January, 1908, this Honorable Court

made and entered its judgment and decree, wherein

and whereby it did enjoin and restrain the defend-

ant from turning out of its canal any waste water at

any point whence the same would naturally flow upon

or over the lands of complainant and from discharg-

ing any waters diverted from the Colorado River by

it into any channel or watercourse or waterway from

or through which it would naturally flow into the
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Salton Sink or into the lake now covering the Salton

Sink and thereby substantially increase the amount

of water therein or maintain the amount of water

therein or prevent the decrease thereof by natural

causes, and providing that the water diverted by de-

fendant from Colorado river should be so controlled

and used that the same should not flow upon the

lands of complainant. That a clerical error was

made in said decree in describing the lands of com-

plainant which error was corrected by order of this

Court made on the 10th day of February, 1908.

Notwithstanding said error, defendant and its offi-

cers and agents including the said Randolph, Cor}^

and Herrmann, have at all times since the decree was

signed known the lands of complainant which were

injured by the action of defendant and notwith-

standing the clerical error aforesaid, have at all

times since the 10th day of February, 1908, known

that the lands intended to be described in the decree

and intended to be protected by the injunction of the

Court, were the lands, described in the decree as

amended by the order of February 10th 1908.

2d. That ever since the first day of January,

1908, Epes Randolph has been, and is now the Presi-

dent of defendant California Development Com-
pany

; that ever since the first day of January, 1908,

H. T. Cory has been, and is now the general manager
of said defendant California Development Company,

and ever since said first day of January, 1908, F. C.

Hermann has been, and is now the chief Engineer

and superintendant of said defendant California De-

velopment Company.
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3d. That on the 28tli day of January, 1908, a cer-

tified copy of the final decree rendered and entered

in this action, was served upon said F. C. Hermann,

at Calexico, California. That on the 29th day of

January, 1908, a certified copy of said decree was

served upon s^id H. T. Cory in the city of Los An-

geles, State of California, and on the 30th da}^ of

January, 1908, a certified copy of said decree was

served upon said Epes Randolph in the Territory of

Arizona. That petitioner is informed and believes,

and upon its information and belief alleges the fact

to be, that the said Randolph, Cory and Hermann,

have, at all times since the rendition and entry of

said final decree, been aware of the provisions and

contents thereof, and have known that by the terms

of said decree, defendant California Development

Company was enjoined from turning out of its canal

any waste w^ater at any point whence the same would

naturally flow upon or over the lands of complainant

and from discharging any waters diverted from the

Colorado river by it into any channel or watercourse

or waterway from or through which it would nat-

urally flow into the Salton Sink or flow into the lake

now covering the Salton Sink and thereby substan-

tially increase the amount of water therein or main-

tain the amount of water therein or prevent the de-

crease thereof by natural causes, and providing that

the water diverted by defendant from Colorado river

should be so controlled and used that the same should

not flow upon the lands of complainant. That on

the 12th day of March, 1908, a certified copy of said
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decree as corrected by the order of February lOtli,

1908, was served upon said F. C. Hermann.

4tli. That ever since the rendition and entry of

said final decree, the said Eandolph, Cory and Her-

mann liave been in the actual supervision and man-

agement of the business and operations of defend-

ant, including the diversion by it of all \Yater which

it has diverted from the Colorado river since said

time.

5th. That ever since the rendition and entry of

said decree, defendant, under the direction and man-

agement of said Eandolph, Cory and Hermann, and

by their orders and direction, has maintained at the

head of its canal on Colorado river, being the same

canal referred to in said final decree, a headgate

through which the flow of water from Colorado

River into said canal is regulated and controlled.

That said headgate is so built and devised as that de-

fendant can prevent any water from flowing into

said canal or can allow such quantity to flow therein

as it may determine.

6th. That at all times since the 14th day of March,

1908, defendant by the orders and directions of said

Randolph, Cory and Hennann, has taken and di-

verted into said canal from the Colorado River, a

large volume of water, to wit, water in excess of one

thousand second-feet, as petitioner is informed and

believes, and defendant has daily, from and includ-

ing the 14th day of March, 1908, discharged and de-

livered from its canal at points east and north of

Calexico, in the County of Imperial, State of Call-
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fornia, into a certain watercourse or channel known

as the Alamo Channel leading from the places and

points at which said water was so discharged into it

to Salton Sink a quantity of water not less at any

time than ninety (90) cubic feet per second, and as

much at times as two hundred fifty-two (252) cubic

feet per second, all of which water so discharged into

said channel or watercourse has naturally flowed

over the lands of complainant and into Salton Sink,

and has increased the amount of water therein, and

has prevented the decrease of the water in said sink

by natural causes. That the water in Salton Sink

did at all times from January 28th, 1908, up to the

date hereof, cover the lands of complainant described

in the final decree in this cause, to wit, sections eleven

(11), fifteen (15), and twenty-three (23), and the

northeast quarter of the northwest quarter of section

fourteen (14) and the northeast quarter of the

northeast quarter of section fourteen (14), all in

Township eight (8) south, range ten (10) east, San

Bernardino Meridian, situate in the County of

Riverside, State of California. That all of said

water so discharged and delivered into said water-

course known as the Alamo Channel was diverted by

defendant from the Colorado River through its said

channel, the headgate of which is on said Colorado

River, about nine miles below Yuma. That the said

Alamo Channel from the points where said water

was so discharged and delivered into it from defend-

ant's canal leads from those points to Salton Sink,

and water discharged or delivered into said channel

or watercourse will naturally flow into Salton Sink.
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7th. That as petitioner is informed and believes

the said water so discharged and delivered into the

Alamo Channel was diverted from the Colorado

river, and was discharged and delivered into said

channel with the knowledge and under the direction

and order of the said Epes Randolph, H. T. Cory,

and F. C. Hermann.

Wherefore, the petitioner prays that an attach-

ment may issue forthwith against the said defendant,

California Developm^ent Company, and the said Epes

Randolph, PI. T. Cory, and F. C. Hermann, and that

they, and each of them, be arrested and brought be-

fore this Honorable Court as being in contempt of

this Honorable Court, for their disobedience and vio-

lation of said final decree and the injunction embodied

therein, and punished accordingly, and for such

other and further order as may seem proper.

NEW LIVERPOOL SALT CO.

PURCELL ROWE,
EDWD. J. McCUTCHEN,

Solicitors for Petitioner.

United States of America,

Southern District of California,

County of Los Angeles,—ss.

J. S. Henton, being first duly sworn, says : That he

is the Vice-President and Manager of the New Liver-

pool Salt Company, a corporation, the above-named

petitioner ; that the foregoing petition is true of his

own knowledge, except as to the matters which are

therein stated on information and belief, and as to

those matters that he believes it to be true.

J. S. HENTON.
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Subscribed and sworn to before me, this 27th day

of March, 1908.

[Seal] D. M. HUNSAKER,
Notary Public in and for the County of Los Angeles,

State of California.

In the Circuit Court of the United States, in amd for

the Ninth Circuit, Southern District of Cali-

fornia, Southern Division.

NEW LIVEEPOOL SALT COMPANY,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
Defendant.

Affidavit of P. L. Sherman, Jr.

United States of America,

Southern District of California,

County of Los Angeles,—ss.

P. L. Sherman, Jr., being first duly sworn, deposes

and says : On the 23d, 24th and 25th days of March,

1908, I visited the heading of the Alamo Channel at

a point some eight miles east of Calexico, California,

for the purpose of observing the amount of water

wasted from the main canal of the California De-

velopment Company into said channel. On said 23d

day of March, 1908, I found one of the waste-gates

partially opened, and a considerable amount of water

wasting through it ; and from my previous investiga-

tions and measurements, and from my observations

made on said last-mentioned day, I concluded, and
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verily believe, that the amount of water wasting at

said point at that time was between twenty and thirty

cubic feet ver second.

On said 24th day of March, 1908, I found two of

said waste-gates partially open and more water was,

at that time, wasting through the same than on the

23d day of March, 1908 ; and from my investigations

I concluded, and verily believe, that the amount so

being wasted on the 24th day of March, 1908, through

said waste-gates was more than one hundred cubic

feet per second.

On the 25th day of March, 1908, I found that the

two waste-gates, above mentioned, had been still

further opened ; and from my investigations and ob-

servations, I concluded, and verily believe, that on

said 25th day of March, 1908, at least one hundred

and fifty and more cubic feet per second of w^ater

w^ere being wasted into the said Alamo Channel.

I further observed that the water which was being

so w^asted into the Alamo Channel from the main

canal of the California Development Company, was

heavily charged with silt, and from my observations,

made at that time, I concluded, and verily believe,

that the reason for said wasting was to present the

silting of the said main canal, as well as to prevent an

overflow of the banks of the same, and that more

water was being diverted from the intakes on the

Colorado river below Yuma than the various lateral

canals were able to carry off.

Attached hereto, and marked resj^ectively Exhibits

1, la, 2, 2a, 3 and 3a, and made a part of this affidavit,
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are photographs taken b^^ me at the place above de-

scribed, showing the water wasting through the gates

of the Alamo heading, as well as the same water

flowing down the Alamo Channel towards Salton

Sink, which are correct photographs of said w^aste

water. Numbers 1 and la were taken by me on

March 23, 1908 ; numbers 2 and 2a were taken by me

on March 24, 1908 ; and numbers 3 and 3a WTre taken

by me on March 25, 1908.

P. L. SHERMAN, Jr.

Subscribed and sworn to before me this 27th day

of March, 1908.

[Seal] D. M. HUNSAKER,
Notary Public in and for the County of Los Angeles,

State of California.
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[Affidavit of H. R. Edwards.]

In flie Circuit Court of the United States, in and for

the Ninth Circuit, Southern District of Cali-

foniia, Southern Division.

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
Defendant.

United States of America,

Soutliern District of California,

Count^y of Imperial,—ss.

H. R. Edwards, being first dnly sworn, deposes and

says

:

I am a civil engineer by profession. On each of

the days hereinafter named, I measured the water

flowing in the Alamo Channel at the bridge about

four miles east of Brawley in the County of Imperial,

State of California, and found flowing therein on the

respective dates the quantity of water hereinafter

stated, all of which was wasted into said Alamo

Channel from the canal and system of the California

Development Company and all of the water so wasted

w^as diverted by the California Development Com-

pany from the Colorado River through its intake on

said river about nine miles below Yuma.

On the 22d day of March, 1908, the ciuantity of

water flowing in said Alamo Channel at the bridge

aforesaid was 106 cubic feet per second ; of that quan-
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tity approximately 80 cubic feet, as I am informed

and believe, was discharged from the spillway of the

Holton Power Company.

On the 23d day of ^larch, 1908, the quantity of

water flowing in said Alamo Channel at the bridge

aforesaid was 117 cubic feet per second.

On the 21th day of March, 1908, the quantity of

water flowing in said Alamo Channel at the bridge

aforesaid was 186 cubic feet per second.

On the 25th day of March, 1908, the quantity of

water flowing in said Alamo Channel at the bridge

aforesaid was 252 cubic feet per second.

The photograph hereto attached marked "A" was

taken by me at the bridge aforesaid on the 22d day

of March, 1908, and correctly shows the Alamo

Channel and the water flowing therein.

The photograph hereto attached marked "B" was

taken by me at the bridge aforesaid on the 23d day

of March, 1908, and correctly shows the Alamo Chan-

nel and the water floAving therein.

The photograph hereto attached marked "C" was

taken by me at the bridge aforesaid on the 21th day

of March, 1908, and correctly shows the Alamo Chan-

nel and the water flowing therein.

The photograph hereto attached marked "D" was

taken by me at the bridge aforesaid on the 25th day

of March, 1908, and correctly shows the Alamo Chan-

nel and the water flowing therein.

Substantially all the water discharged from the

canal and system of the California Development

Company as hereinabove shown flowed into the lake
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covering Salton Sink, which said lake covers the

land of complainant described in the final decree in

this cause.

H. R. EDWARDS.

Subscribed and sworn to before me this 25th day

of March, 1908.

[Seal] WILLIAM T. DUNN,

Notary Public in and for the County of Imperial,

State of California.
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EXHIBIT A.

Water flowing in the Alamo Channel, March 22, 1908.
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EXHIBIT B.

Water flowing in tlie Alamo Channel, March 23, 1908.
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EXHIBIT C.

Water flowing in the Alamo Channel, March 21, 1908.
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EXHIBIT D.

Water flowing in the Alamo Channel, March 25, 1908.
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That defendants offered and read in evidence the

affidavits of Donald G. Aplin, S. M. Bixbee, W. A.

Van Horn, F. C. Paulin, J. N. Patton, Peter P. Hov-

ley, John Allen, D. S. Elder, Epes Randolph, W. F.

Holt and two affidavits of F. C. Herrmann, which

said affidavits are as follows:

In the Circuit Court of the United States, Niyith Cir-

cuit, Southern District of California, Southern

Division.

NEW LR^ERPOOL SALT COMPANY (a Corpora-

tion),

Complainant,

vs.

THE CALIFORNIA DEVELOPMENT COMPANY
(a Corporation),

Respondent.

Affidavit of Donald G. Aplin.

State of California,

County of Imperial,—ss.

Donald G. Aplin, being first duly sworn, deposes

and says that he is a resident of the Imperial Valley,

County of Imperial, State of California, and has

been for a nmnber of years and is a farmer in said

Valley and knows the manner of irrigating lands

therein. That because of the nature of the soil, the

character of the country and the extreme heat and

dryness, it is necessary, in order to irrigate all man-

ner and kinds of growing crops, except fruit trees,

to flood the land, and that in order to do so, com-
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paratively large heads of water are required. That

it necessarily follows that a small percentage of the

water being used by each irrigator will waste or flow

off the lower corner or end of his land. That the

amount so wasted in each instance is comparatively

small.

That affiant knows that if the settlers of the Val-

ley are prevented from wasting any waters from

their lands, and are prevented from using the water

in the manner in which they have been accustomed

in the past to use the same, that it will be impossible

to irrigate the crops in the Imperial Valley ; for it is

and will be impossible to irrigate the same, par-

ticularly melons, alfalfa, barley, Kaffir corn, and like

crops, without there being some waste, which, accum-

ulating with other like waste, might possibly reach

the waters of the Salton Sink; and it is impossible

for the users of water in that section to handle the

same and to irrigate their lands without there being

more or less waste from each user. That the waters

thus wasted naturally flow toward either the Alamo

or New River, and the accumulation of this waste

in the heaviest irrigating season, which would be the

driest part of the year, as above stated, might reach

the lower end of the Salton Sea, but the quantity of

water thus reaching said sea could not possibly ma-

terially affect the same, and therefore affiant states

that if the users of water are prevented by this Court
from wasting any water into the Salton Sea, they

will be thereby prevented from irrigating their lands

and raising the crops suitable to be grown thereon.

D. G. APLIN.
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Subscribed and sworn to before me this 31 day of

March, 1908. ""MS
KATHAEINE A. MAULL,

Notary Public in and for the County of Imperial,

State of California.

In the Circuit Court of the United States, Ninth

Circuit, Southern District of California, South-

ern Division.

NEW LIVEEPOOL SALT COMPANY (a Corpo-

ration),
,

.

Plaintiff,

vs.

THE CALIFORNIA DEVELOPMENT COM-
PANY (a Corporation),

Respondent.

Affidavit of S. M. Bixby.

State of California,

County of Imperial,—ss.

S. M. Bixby, being first duly sworn, deposes and

saj^s that he is now and for many years last past has

been a resident of the section of the country known

as the Imperial Valley, forming a part of what is

now the county of Imperial, in the State of Califor-

nia. That he is a cultivator of lands in what is

known as the district covered by Imperial Water

Co. No. 1, and has been for a number of years last

past. That he is personally familiar with the condi-

ditions generally existing throughout the Imperial

Valley and particularly with reference to the needs
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for water for irrigation and tlie times when said

water must be used and the manner of the use there-

of. That the only way that lands can be successfully

irrigated in the Imperial Valley, and particularly in,

around and about the City of Imperial, is by what is

known as flooding, that is, by pouring over the land

a large body of water, and this is particularly true in

the irrigation of all cereals and alfalfa. That in or-

der to irrigate the lands in that valley, it is abso-

lutely necessary to use what in other sections of the

country would be considered enormous heads of

water ; otherwise, the same will not flow over and fill

up the lands in that country, the same being nat-

urally very dry. That in the irrigating of all man-

ner and kinds of cereal crops, kaffir corn, alfalfa, and

all crops other than trees, melons and vegetables, it

is necessary to flood the entire surface of the ground.

That of necessity a certain percentage of the water

being used by many irrigators flows off the lower

corner of his land, and part of the water so flowing

off of the lands of the irrigator finds its way by

gravity naturally into either the Alamo Eiver or the

New Elver. That in that way and when a large

number of irrigators are using water, the aggregate

amount of such waste, if accumulated into one head,

might form a considerable stream, which might find

its way to the easterly and southerly end of what is

known as the Salton Lake, but the aggregate amount

of all such waste water could not, during this season

of the year or during any of the irrigating seasons,

appreciably or materially affect the waters in said
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Saltoii Sea or in any manner appreciably prevent or

interfere with the natural evaporation thereof. That

during this season of the year particularly, that sec-

tion of the country is constantly subject to very

drying wind storms, which have the effect of taking

the moisture from the surface of the ground and dry-

ing out the ground to a considerable depth in an ex-

ceedingly short period of time, with the result that

unless water be at once available for irrigatin of

short-rooted crops, such as barley and other cereals,

and more particularly melons, the same will be de-

stroyed sometimes within a period of 24 hours, unless

the same can be irrigated. That therefore, in order

to protect the industries and the crops growing in the

Imperial Valley, it is absolutely necessary that there

should be a supply of water available for extraor-

dinary demands much nearer than the Colorado

River, and if the irrigators are obliged to wait until

an extra supply of water can be brought down by

means of the canals of the California Development

Company and the Mexican Company, so called, from

the Colorado River, before such short-rooted crops

are irrigated, after being dried out by said winds,

the farmers and settlers would lose their said crops.

And this affiant states that from his experience in

that Valley, he fully believes that there is exceeding

danger of the loss of a large portion of the crops now

being grown in the Imperial Valley, if the California

Development Company and the Mexican Company

are not allowed to have larger supplies of water avail-

able for use within twenty-four hours after being

demanded.
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This affiant further states that from his experience

he verily believes that it will be impossible to develop

the Imperial Valley with the injunction now stand-

ing in favor of the complainant above named, as the

same is generally understood to be.

S. M. BIXBY.

Subscribed and sworn to before me this 31 day of

March, 1908.

[Seal] BERT R. CHAPLIN,
Notary Public in and for the County of Imperial,

State of California.

In the Circuit Court of the United States Ninth Cir-

cuit, Southern District of California, South-

ern Division.

NEW LIVERPOOL SALT COMPANY (a Cor-

poration),

Complainant,

vs.

THE CALIFORNIA DEVELOPMENT COM-
PANY (a Corporation),

Respondent.

Affidavit of W. A. Van Horn.

W. A. Van Horn, being first duly sworn, deposes

and says that he is a resident of the County of Im-

perial, and of the section of the county know^i as the

Imperial Valley, and has been such a resident for a

nmnber of years last pas,t, and is thoroughly famil-

iar with the physical conditions of the Imperial Val-

ley and with the requirements for irrigation thereof.
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That there is in the neighborhood of 7000 acres now

planted to cantaloupes or melons in the Imperial

Valley, forming one of the most profitable crops

grown in that Valley. That if a drying wind should

pass over that Valley and that ?,ection of the country

such as the section is now subject to, all of the mel-

ons, crops, and barley and of her cereal crops, would

require water ^vithin a few hours after being thus

dried out, and if the extra amount of water that

would be needed to supply the demands and needs, of

the Imperial Valley resulting from the drying effect

of those spring wind storms, should not be at once

available, and if the settlers in the Valley would be

obliged to wait until such extra supply could be

brought down from the Colorado Eiver, a great loss

would ensue and there would be danger of the de-

struction of a large percentage of the melons, barley

and other short-rooted crops being grown in the

Valley.

That affiant is familiar with the mode of irriga-

tion in that Valley and because of the character of

the soil and extreme dryness of the climate, and the

excessive heat, that it is necessary in order to prop-

erly irrigate said land, that the same should be

flooded. In other words, the irrigation is done by

flooding the same. That in flooding lands, a certain

percentage of the water being used is bound to be

wasted, the amount in each particular case being

small, but the accumulation constituting what would

be quite a stream, but not sufficient, in the o]3inion of

affiant, if allowed to flow into the Salton Sea, to ap-

preciably affect said Sea, and that all of the waters
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which would be allowed to waste from the land of the

irrigators in that Valley, even in the manner in

which the same has been used during the past few

years, could not and would not materially affect the

Salton Sea, or prevent its evaporation or decrease

and sub.sidence by natural causes.

Affiant knows that it is the universal belief of the

settlers and farmers in the Imperial Valley that if

The California Development Company is required to

demand 48 hours' notice of increased flow of water

supply in order that it may bring the same from the

Colorado River, that great damage to the crops

growing in the Valley is bound to res,ult.

W. A. VAN HORN.

Subscribed and sworn to before me this 31 day of

March, 1908.

KATHARINE A. MAULL,
Notary Public in and for the County of Imperial,

State of California.

In the Circuit Court of the United States, Ninth

Circuit, Southern District of California, South-

ern Division.

NEW LIVERPOOL SALT COMPANY (a Cor-

poration),

Complainant,

vs.

THE CALIFORNIA DEVELOPMENT COM-
PANY (a Corporation),

Respondent.
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Affidavit of F. C. Paulin.

State of California,

County of Los Angeles,—ss

F. C. Paulin, being first duty s.worn, deposes and

say? that he is novv^ and ever since February, 1902,

has been General Manager of the Imperial Land

Company and for the last three years has been the

president of said company, as well as general man-

ager. That prior to February 19, 1902, he ^Yas a

member of the firm of Oakley-Paulin Company.

That ever since the year 1900 he has been directl}^

and intimately connected with the business of locat-

ing settlers in the Imperial Valley and of handling

water stock therein and of selling town lots, and dur-

ing said time it has been the business of this affiant

to keep in close touch with the growth of said Valley,

County of Imperial, and to keep and be familiar

with the amount of lands under cultivation in said

Valley, as well as the unimproved lands filed on by

intending settlers, and to keep advised of the values

of property in that Valley, including the values of

improvements in the several towns. That since 1900

five towns of considerable importance have come into

existence and are now in that Valley, viz.. Imperial,

Brawley, El Centro, Holtville and Calexico. That

affiant states that he is advised and believes, and on

such information and belief states the fact to be that

there is approximately 200,000 acres now under cul-

tivation in said Imperial Valley, all of which is ab-
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solutely dependent upon the irrigating p,ystem of tlie

California Development Company and the Mexican

Company for water and that if the water from said

systems be shut out for any considerable period, viz.,

for any considerabde period of time, all of the crops

in that Valley would be destroyed and almost the

entire value of land and improvements in that Valley

would disappear. That affiant knows that it is im-

po.^sible to carry on the irrigating system of The

California Development Co. and the Mexican Com-

panv without there being more or less waste of wa-

ters brought into that Valley by the Mexican Co. and

the California Development Co., which waste nat-

urally is likely to find its way into the New Eiver

and the Alamo River, some of the same naturally

finding its way into the Salton Sea. That the total

value of the lands and improvements outside of the

five above-mentioned towns dependent upon said ir-

rigating system and upon the water being daily de-

livered therefrom for irrigation, is not less than

twelve and a half million dollars. That the total

value of the property in the five towns above-men-

tioned and all of which valuation depends upon thd

stability of the values of the lands in the surround-

ing countr}^ is not less than two and a half million

dollars making a total value of not less, than fifteen

million dollars for all of the property in said Valley

and all of which values are dependent absolutely

upon the maintenance of said irrigation systems and

the keeping therein for constant and ready use a

sufficient supply of water to meet the demands of the

irrigator.^ in that Valley.
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That affiant knows of his own knowledge and from

his own experience and observation, that the amount

of w^ater which the irrigators would waste from their

systems could not and would not substantially affect

the amount of water in the Salton Sea, and that if all

of such waste should find its way by means of the

New and Alamo Rivers into the Salton Sea, it would

not appreciably or materially prevent the subsidence

of said Sea by evaporation and other natural causes.

That affiant has observed and knows from such ob-

servation that a considerable quantity of water finds

its way by seepage and subterranean flow under-

ground from the irrigated lands to and into both the

New and Alamo Rivers, and that during the irrigat-

ing season, when the full amount of land under cul-

tivation are being irrigated, the amount of that seep-

age into the said Rivers will forai quite a large stream

in the neighborhood of Brawley, but affiant would

state from an observation of such streams, that the

same at their maximum would not flow enough water

into the Salton Sea to appreciably affect that Sea or

appreciably prevent its subsidence by evaporation

and by or from other natural causes.

F. C. PAULIN.

Subscribed and sworn to before me this 2d day of

April, 1908.

E. B. HIGGINS,
Notary Public in and for the County of Los Angeles,

State of California.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

NEW LIVERPOOL SALT COMPANY (a Cor-

poration),

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation),

Respondent.

Affidavit of J. N. Patten.

J. N. Patton, being first dnly sworn, says ; that he

is a resident of the County of Imperial, State of

California, and of the section of the country known

as the Imperial Valley and is thoroughly familiar

with the physical conditions of Imperial Valley and

with the requirement for irrigation thereof ; that the

rule of the California Development Company re-

quiring four days ' notice before the delivery of water

to the different Companies to be used upon the lands

in their districts is detrimental to a section such as

the Imperial Valley. Four days often makes a great

change in the weather in this section of the country,

and, consequently, in the need of water; sometimes

there are heavy rains fall within a period of a A^ery

few hours, and within an equally short time a dry

wind ma}", and often does, sweep over the country

making the innnediate irrigation thereafter of the

fields imperative ; if the water user is not allowed to
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waste his water, and must use it after he has ordered

it, notwithstanding an intervening rain, such use

often kills his crops, especially young crops of al-

falfa, young trees, melons, etc. On the other hand,

the hard dry winds require the immediate application

of water, especially upon tender and shallow-rooted

plants, such as contaloupes, beans, etc.

Affiant further deposes and says under the condi-

tions existing in Imperial Valley it is utterly im-

possible to irrigate without some waste, and the ac-

cumulation of waste water from several ranches

forms a considerable stream which greatly increases

in size, and the waste water from an entire irrigation

district is of considerable volume, and it is utterly

impossible to operate unless some waste of water is

permitted. A certain amount of wasted water is

incident to all manners of irrigation, but especially

is it required to waste water where the mode of ir-

rigation is by means of flooding the lands. In a

climate such as the Imperial country, where the air is

extremely dry, and the weather in seasons extremely

hot, it is necessary, in order to properly irrigate said

lands that the same should be flooded ; that in flooding

lands, a certain percentage of waters must of neces-

sity run off from the lower side of the fields and be

wasted into ditches and onto adjoining land.

This has been the method in vogue heretofore, and

the accumulation of waste water, although constitut-

ing quite a stream, is not sufficient, in the opinion of

affiant, if allowed to flow into the Salton Sea to ap-

preciably affect said Sea, and that during the years
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that irrigation lias been carried on in this Valley

there has been no appreciable effect upon the amount

of water in the Salton Basin, and in fact the surface

has been lowered since the break tilled up the lowest

part of the Basin.

Affiant knows that it is the universal belief in Im-

perial Valley that if a 48 hours ' notice is required to

be given the California Development Company be-

fore water is delivered that great injury will result

therefrom to the land holders in this section of the

country.

J. N. PATTON.

Subscribed and sworn to before me this 31 day of

March, 1908.

D. S. ELDER,
County Clerk and Ex-officio Clerk, Superior Court

of the County of Imperial, State of California.

(Copy.)

In tlie Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

NEW LIVERPOOL SALT COMPANY (a Cor-

poration),

Complainant,

vs.

THE CALIFORNIA DEVELOPMENT COM-
PANY, (a Corporation),

Respondent.
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Affidavit of Peter P. Hovley.

State of California,

County of Los Angeles,—ss.

Peter P. Hovley, being duly sworn, deposes and

says: That lie has lived in the Imperial Valley for

more than five years last past ; that he lives at Braw-

ley and has a large experience in raising cantaloupes

in said valley, and is the president of the Brawley

Cantaloupe Growers' Association; that it is imprac-

ticable to irrigate cantaloupes in the night-time and

it is necessary to keep a sufficient amount of water

in the ditches during the cantaloupe season, so that

the cantaloupes may be irrigated when necessary,

as a few hours' delay may occasion great damage;

that there are about seven thousand acres planted

to cantaloupes in said Imperial Valley which on an

average will net one hundred dollars an acre gross

to the grower, or seventy-five dollars net ; that unless

a sufficient supply of water is kept in the canals to

irrigate said cantaloupe crop, the same will be greatly

damaged, occasioning a loss which it is impossible to

estimate, but which will exceed $250,000; that it is

impossible to keep a sufficient supply of water in said

canals, if four days, or any extended notice be re-

quired for such users. That while it is possible that

some water is wasted by the individual user that will

find its way into either the Alamo or New Elvers, or

perhaps both, that because of the present undevel-

oped condition of the country and the large amount
of unimproved lands, on which the waste waters nat-



48 The New Liverpool Salt Com>panii vs.

urally flow, affiant does not believe tliat any appreci-

able amount of such waste water finds its way from

the irrigating systems into either the New or Alamo

Rivers, the affiant states that he does not believe it

is possible that a sufficient amount of such waste

water could find its way into these two rivers, so that

any amount of the same would flow into the Salton

Sea so that the same could affect the said Salton Sea

or prevent it from subsiding by natural causes.

That this affiant, having lived in the Imperial

Valley for more than five years last past, is more or

less informed of the extent of the improvements and

cultivation of that valley, and to the best of his in-

formation and belief, there are not less than 200,000

acres now under cultivation in that valley; that the

property in that valley, is entirely dependent for its

irrigation on The California Development Com-

pan}^, is now worth not less than ten million dollars,

and this affiant states that from the investigation of

the conditions in that valley and from his knowledge

of the same, that if The California Development

Company is enjoined from wasting any water into

the New and Alamo Rivers, and is compelled to

divert from the Colorado River only so much water

as it may actuall}^ know will be used and consumed

by the irrigators, it will be impossible to carry on

the system of irrigation in that valley necessary for

the preservation and development of that valley, and

this affiant verily believes and so states the facts to be,

that all of the property of that valley is liable to be

detrimentally injured and may be destroyed and
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become absolutely worthless, unless The California

Development Company and the "Mexican Com-

pany" are permitted to have in their canals at or

about Sharp's Heading a supply of water ready for

immediate demand and use.

PETER P. HOVLEY.

Subscribed and sworn to before me this 2d day of

April, 1908.

[Seal]
'

E. B. HIGGINS,

Notary Public in and for the County of Los Angeles,

State of California.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

NEW LIVERPOOL SALT COMPANY (a Cor-

poration),

Complainant,

vs.

THE CALIFORNIA DEVELOPMENT COM-
PANY (a Corporation),

Respondent.

Affidavit of John Allen.

State of California,

County of Los Angeles,—ss.

John Allen, being duly sworn, deposes and says:

That he lives at Brawley in the Imperial Valley,

California, and has been thoroughly acquainted with

the conditions existing in the Imperial Valley for
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five years, and especially with that portion of the

territory known as Imperial Water Company No.

4; that said company is the corporation which dis-

tributes the water to the ranchers of 16,153 acres of

land; that there is within the district supplied by

said company 2700 acres planted to cantaloupes, and

that it is necessary that such land be irrio^ated in

the daytime and not at night, as the cold of the ni^iit-

time is detrimental to the cantaloupe; that in order

to have sufficient water on hand to irrigate the land

in the daytime, the water must be ordered three days

before, and it is impossible to time the arrival of

the water, the same having to come some seventy

miles ; that cantaloupes must be irrigated when they

need water, and eight or ten hours ' failure to irrigate

cantaloupes, when the crop needs the same, will ren-

der them unsalable; that in order to properly irri-

gate a great deal of the lands in Imperial Valley, it is

necessary not only to put the water on the land, but

to run it off immediately by reason of the amount of

alkali in the land ; in other words, to wash the land

;

that there has been a shortage of water delivered to

said Imperial Water Company No. 4 by The Cali-

fornia Development Company during the last three

weeks, and there has been no w^aste ; that such short-

age has occasioned a loss to the ranchers receiving

from said Imperial Water Compau}^ No. 4, of not

less than $10,000, and if such water shortage contin-

ues for three months, it will occasion a loss of over

$300,000 to said ranchers. That this affiant, having

lived in the Imperial for more than three 3^ears last
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past, is more or less informed of the extent of the

improvements and cultivation of that valley, and to

the best of his information and belief, there are not

less than 200,000 acres now under cultivation in that

valley; that the property in said Imperial Valley

is entirely dependent for its irrigation on The Cali-

fornia Development Company, is now worth not less

than ten million dollars, and this affiant states that

from the investigation of the conditions in that

valley, and from his knowledge of the same, that if

The California Development Company is enjoined

from wasting any water into the New and Alamo

Elvers, and is compelled to divert from the Colorado

Eiver only so much water as it may actually know

will be used and consumed by the irrigators, it will

be impossible to carry on the system of irrigation in

that valley necessary for the preservation and devel-

opment in that valley, and this affiant verily believes

and so states the fact to be, that all of the property of

that valley is liable to be detrimentally injured and

may be destroyed and become absolutely worthless,

unless The California Development Company and

the '^Mexican Company" are permitted to have in

their canals at or about Sharps ' Heading a supply of

water ready for immediate demand and use.

JOHN ALLEN.

Subscribed and sworn to before me, this 2d day of

April, 1908.

[Seal] E. B. HIGGINS,
Notary Public in and for the County of Los Angeles,

State of California.
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(Copy.)

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

NEW LIVERPOOL SALT COMPANY (a Corpora-

tion),

Complainant,

vs.

THE CALIFORNIA DEVELOPMENT COMPANY
(a Corporation),

Respondent.

Affidavit of D. S. Elder.

D. S. Elder, being first duly sworn, on oath says:

That he is a resident of Imperial County, Califor-

nia, and of the section of the country known as the

Imperial Valley, and is thoroughly familiar with the

ph^^sical conditions of Imperial Valley and the re-

quirements for the irrigation thereof; that the rule

of the California Development Company, adopted

by it since the injunction of plaintiff herein against

it, requiring four days notice before the delivery

of water to the different Mutual AVater companies

to be used on the lands in their different water dis-

tricts, is detrimental to the successful irrigation of

the said Imperial Valley and all parts of it, as four

days often makes a great change in the weather in

this section of country and consequently in the need

of water; further that the water for irrigating some
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parts of the Imperial Valley has to be conducted

over 100 miles before reaching the land to be irri-

gated, and that it requires fully four days for the

water to reach the land to be irrigated after it has

been turned into the canals by the California De-

velopment Company, and it requires a long time

after the water is ordered shut off from the lands be-

ing irrigated before the stream will run down into

the canals of said California Development Company,

so that it is impossible to estimate so far ahead, the

exact amount of water to be used at all times so that

the waste water could be avoided; that the quantity

of water required for irrigating the land of the Im-

perial Valley varies greatly with the varying con-

ditions of the crops, winds and the climate in gen-

eral, so that the quantity of water so supplied to the

settlers which they would consider reasonable esti-

mate for their use at one time, might be a great sur-

plus within four days after that time and would have

to be wasted, or else run upon the fields which would

result in the destruction of the crops, especially of

young crops, trees and melons. Further, that it is

impossible to irrigate in the said Imperial Valley

without some waste of water, as it is impossible to

irrigate in any irrigated country without some waste

of water. Further, that in the Imperial Valley the

only place where water can be wasted is into the

Salton Sink, or the Salton Sea; that it cannot be

wasted in any other place.

Affiant further deposes and says, that it has been

the method in vogue heretofore, to wit: Before the
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injunction was granted and before this action was
brought, to waste the accumulation of water result-

ing from the irrigation of said lands by the farmers

thereon into the Salton Sea, and although consist-

ing of quite a stream, it did not before the Colorado

River broke into the Imperial Valle}^ afford suffi-

cient water to interfere with plaintiff, and that af-

riant believes that if the necessary waste water from

the irrigation of the said Imperial Valley be allowed

to flow into the Salton Sea, it will not appreciably

affect said sea, and that during the years that irri-

gation has been carried on in this Valley, there has

been no appreciable effect upon the amount of water

in the Salton Basin, ever since the flow of the Colo-

rado River has been shut out of this Valley, and

that in fact, the surface has been lowered since the

break was closed and the Colorado River turned out.

Affiant further deposes and says, that it is the

universal belief in the Imperial Valley that if fort}^-

eight hours' notice is required to be given to the

California Development Company before water is

delivered, that great and irreparable injury will re-

sult therefrom to the land-holders and to all inter-

ests of this section of country.

D. S. ELDER.

Subscribed and sworn to before me this 31st day

of March, 1908.

[Seal] FRANKLIN J. GOLE,
Judge of the Superior Court, Imperial Co., Calif.
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[Affidavit of Epes Eandolph.]

(Copy.)

In tlie United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Di-

vision.

No. 1161.

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
Defendant.

Territory of Arizona,

County of Pima,—ss.

Epes Randolph, being duly sworn, deposes and

says

:

I am one of tlie persons named in the proceedings

instituted in the above-entitled court on the 10th day

of February, 1908, for contempt of Court comjnitted

in the alleged violation of the decree of this Court

entered in the above-entitled cause, and also in a sim-

ilar proceeding instituted in this court on the 16th

day of March, 1908, and in response to the said peti-

tions and affidavits filed in connection therewith, this

affiant states and shows to the Court:

That he is the President of the California Develop-

ment Company, the defendant herein; that H. T.

Cory is the superintendent in charge of the distribu-

tion of waters and in the use and maintenance of the
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canals referred to in the said contempt proceedings,

and that F. C. Hermann is the engineer having the

innnediate charge of the diversions and delivery of

water to the various corporation for use for irriga-

tion and other lawful purposes in the Imperial Val-

ley. Affiant further says that he does not now know,

and never did know, the description of the lands

owned or controlled by the plaintiff in this action;

that he did know, prior to the entry of the decree in

this cause, of the location of the New Liverpool Com-

pany's salt plant, but did not know the description

of the lands by township and range or otherwise upon

which the said buildings were located. That he did

not know the description of lands from which the

salt was obtained by the said New Liverpool Salt

Compan}^ nor the extent or description of its claims,

and does not now know the description of said lands.

That affiant has never seen a copy of the decree as

amended, but he did know, prior either to the cor-

rection of the decree or the giving of the said de-

cree, the location of the said works. Affiant further

says that on the 30th day of January, 1908, he re-

ceived a copy of the decree of this Court given in the

case of the New Liverpool Salt Company against Cal-

ifornia Development Company, and the same was

served on him on said date in Tucson, Arizona, and
immediately after receiving the same, he mailed it

to H. T. Cory, addressed to him at Calexico, and the

person who was in the immediate charge of the prop-

erty, with instructions that he should govern his ac-

tion by and in the management and superintendence
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and direction of tlie diversion and distribution of the

waters he should act in obedience thereto and in ac-

cordance with the said decree and the injunction con-

tained therein. Prior to the receipt of this copy of

the decree at the time aforesaid this affiant had no

knowledge whatever of the judgment of the Court,

except that he had been advised by telegraph that the

case had been decided in favor of the New Liverpool

Salt Company and against the California Develop-

ment Company, but did not know anything about the

contents of the said decree, and especially he did not

know what the injunctive clauses therein were.

Shortly after this affiant was served with the copy of

the decree, he saw the said Cory and Hermann, and

cautioned both of them to be careful to comply with

the said decree and the injunction therein contained.

Affiant further says that according to what he now

understands is claimed by the complainant in this ac-

tion to be the meaning of the said decree, it would be

impossible to comply with it literally according to

such meaning without absolutely closing down the

headworks and shutting the water off entirely; that

affiant is a civil engineer by profession, and has had

knowledge and experience and observation in the

management and handling of the distribution of

water for divers purposes, and that to cary on a

system of irrigation of any extent without any waste

is impossible, and that in such an enterprise and

business as that in which the California Development

Company is engaged, and in the diversion and dis-

tribution and use of waters for irrigation of lands to
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such an extent as tliey are employed in the said Im-

perial Valley, and continually increasing, and over

a canal system of such vast extent as is there em-

ployed, it is impossible to carry on the business with-

out waste both from the canal and through the irri-

gation of the lands. That from the situation and

topography of the country whatever waste water

there is from either cause will make its way in the

direction of the Salton Sink, and while much of it

may be lost before reaching the lake, whatever is not

lost must flow into the said lake.

Afiiant further says that in view of the fact that

the decree seemed to contemplate that water should

be furnished by the defendant for use by the people

in the Imperial Valley for irrigation and all other

lawful purposes, and as such use was impossible, and

such supply could not be furnished without some

waste, this affiant did not understand nor believe that

the said injunction meant that no waste whatever

should be permitted, and that if such is the meaning

it cannot be complied with without shutting the water

of the Colorado Eiver out of the canal entirely, and

keep it shut out; that the water cannot be diverted

from the Colorado Eiver, carried to the various water

companies and other corporations by which it is fur-

nished for use in the said valley, without waste accru-

ing, and more or less of it all the time ; that the canal

is of such extent and of such great length that the

immediate control of the water is impossible ; that it

requires, as affiant is informed and believes, about

thirty-six hours for the water diverted from the
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Colorado River to flow down to the Sharp's Head-

gate, the point at which it is delivered to the first of

the Imperial water companies ; that unless there are

700 or 800 cubic feet diverted from the Colorado

Eiver at the intake, the water will not flow within

that time ; that it requires that volmne to .G,"ive it suffi-

cient velocity to make that distance in the canal

within the time mentioned; that he is informed and

believes, and therefore states the fact to be, that if

a smaller quantity of any appreciably smaller quan-

tity is diverted into the canal, the velocity is so re-

duced that a much larger percentage of silt is depos-

ited, and the canal will be filled up with the silt and

rendered useless. And affiant further says that he

did understand the said injunction to mean that the

needs of the valley could be supplied, but that they

should be so supplied as to avoid all waste that was

practicable, or such waste as would substantiall}^ in-

crease the volume of water in the Salton Lake, or

substantially retard its evaporation; and this affiant

gave the strictest injunctions to those under his em-

ploy to see to it that the injunction should be obeyed

in its spirit. And this affiant further says that he

never wilfully, maliciously or intentionally violated

any provision of the said decree; that he never in-

tended nor was guilty of any contempt of the Court

or of its decrees or any orders made therein ; that it

was both his desire and intention that he, himself,

and all others in the employment of the said Califor-

nia Development Company, should obey the decree,

and if the acts which have been done constitute a
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violation of the said decree or any injimctive clause

therein, it was not so intended by this defendant, for

no contempt of the Court nor of the Judge thereof

nor of the decree therein, nor any disrespect for

either, was ever contemplated or intended by this

defendant, and if this affiant has been mistaken in

the meaning of the said decree and of the injunction

therein contained, it is his desire to know and to

understand fully what are his duties with respect to

what extent the defendant may or may not go in the

furnishing of water, and this affiant will always be

obedient to such decree and to such instructions as

ma}^ be given him by the Court concerning the rights

of the California Development Company in the ad-

ministration of its system of waterworks, and the

furnishing and delivery of water for use in the said

valley.

Affiant further says that the California Develop-

ment Company was under contract relations with

divers water companies and with the Holton PoAver

Company, whereby it undertook to deliver water to

the said companies within certain limits, and at cer-

tain prices, which contracts, as affiant is informed

and believes, have been submitted to this Court and

the contents thereof known. That these contracts

were all entered into before this affiant had any con-

nection whatever with the California Development

Companj^, and it has been his understanding that so

far as the California Development Company can go

under the decree of this Court, and the injunction

therein contained, it is under obligations to furnish
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the water for the said several purposes and to the

said several companies for the uses therein provided

;

that this affiant has, in his administration of this

system and in the exercise of the powers which he as

the president of the California Development Com-

pany may exercise, intended to be obedient to all the

obligations which the California Development Com-

pany owes as well to this Court and to the decree of

the Court as to those with whom the contract obliga-

tions have been entered into, and this a^ffiant has

always been obedient as well to the decree of the

Court as he has understood it as to the obligations of

the contracts aforesaid, and will ever be obedient to

the directions of this Court concerning the extent of

the rights of the California Development Company_j

and never had any other thought or intention in his

mind, nor given any direction or authority or consent

to any act on the part of any other person, officer,

agent or employee of the California Development

Company to act otherwise than in obedience to the

said injunction.

Affiant further states that his duties in other re-

spects have compelled him to be absent from the

State of California by far the greater part of the time

since he has been the president of the said Cali-

fornia Development Company; that he makes peri-

odical visits to the Imperial Valley for the purpose

of seeing what is going on, and giving such orders

and directions as seem to him to be proper in the ad-

ministi'ation of its affairs, but that the actual diver-

sions and distribution of the water have been made by
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and under the direction of the said H. T. Cory, and

since the month of July, 1907, the said F. C. Herr-

mann; that affiant cannot testify from personal

knowledge what the}^ have done, but if they or either

of them has or have at any time done anything in dis-

obedience of the said decree or the injunction therein

contained, they have done so without the authority

or direction or knowledge or consent of this affiant.

Wherefore affiant prays that he be instructed as

to whether the administration of the system in such

manner is to be of any practical value or benefit to

the Imperial Valley and the people therein, without

violating the said decree, and the extent to which the

California Development Company may go without

acting in violation of the said decree ; and affiant

further prays that he be not adjudged in contempt of

this Court by reason of anything heretofore done.

EPES RANDOLPH.

Subscribed and sworn to before me, this 25th day

of March, 1908.

[Seal] JOSIE B. HENDERSON,
Notary Public in and or the County of

,

Territory of Arizona.
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In tlie Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

IN EQUITY—No. .

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
Defendant.

AfTidavit of F. C. Herrmann [Dated April 1, 1908].

United States of America,

State of California,

Coiintv of Los Angeles,—ss.

F. C. Herrmann, now in response to the proceed-

ings taken herein on the 10th of February, 1908,

directing him to show cause why he should not be

punished with contempt of court and the proceedings

begun in this court on the 16th daj' of March, 1908,

and the proceedings taken, as affiant is informed and

believes, on the 28th day of March, 1908, so far as he

has been able to answer the latter, which was not seen

by him until the 30th day of March, 1908, and being

duly sworn, now makes answer to the said several

proceedings and the allegations and affidavits made

therein and shows to the Court the following facts

:

1. Affiant is the engineer of the California De-

veloi)ment Company and of the Mexican Company,
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so called, and as such has charge of the diversion of

the waters of the Colorado River b}^ means of the

canal through which the waters are conducted to

lands in Mexico and to the Imperial Valley for vari-

ous uses, and delivering the same to the Imperial

Water Companies under contracts between the said

Imperial Water Companies, 1, 4, 5, 6, 7 and 8, which

contracts were made prior to the commencement of

this action ; and also to the Holton Power Company

under a contract made in the year 1902, as is more

specifically set forth in the affidavit of W. F. Holt,

heretofore filed in the proceedings originally insti-

tuted against this affiant and others for contempt of

court.

2. That H. T. Cory is the general manager of the

California Development Company, and this affiant

is under the immediate direction and control of the

said H. T. Cory.

3. That Epes Randolph is the president of the

California Development Company, and is the su-

perior officer of both this affiant and of the said H. T.

Cory.

4. And this affiant, further answering, denies that

he has ever at any time willfully, maliciousl}^ or in-

tentionally violated the decree of the Court in this

cause, or any injunction therein, and denies that he

has ever at any time been guilty of an}?- willful or

intentional contempt of this court, or of any order or

decree made herein.

Affiant admits that he has done the acts hereinafter

set forth and stated, and if such acts are a violation
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of the decree of the court or the injunctions therein

contained, this affiant has violated the said decree,

but not intending so to do, nor intending any con-

tempt or any disrespect whatsoever for the Court, or

any order or decree of said Court.

5. Affiant further says that he did not at all times

know the description of the lands claimed or owned

by the plaintiff, either prior to the correction made

in the original decree, nor subsequenth^ thereto, and

never did know the description of said lands, and

does not now have any knowledge of the description

except such as is contained in the said corrected de-

cree.

Affiant says that he did know of the location of

the plaintiff's salt manufacturing plant at the

northern extremity of the Salton Basin ; that he had

not seen the said plant, but knew about where it was

located, but that he never knew the description of the

land on which the building or plant were constructed,

nor did he know anything about the location of other

lands claimed or owned by the plaintiff.

6. Affiant further says that he did not know of the

injunction issued in this cause prior to the service of

the copy of the decree on him, and did not know any-

thing about the extent of the injunction as contained

in said decree ; affiant admits that prior to the service

of the copy of the decree in this cause, on him, that

he did not know that there had been a judgment in

the case of the New Liverpool Salt Company against

the California Development Company, and that that

judgment was advei*se to the California Development
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Company, but as to tlie injunctions contained in

said judgment, or the extent thereof, he was not in-

formed until the service of the copy of the decree

upon him ; and that when the decree was served upon

him at the time mentioned in the petition filed herein,

he did not know that the acts hereinafter stated were

in volation of that decree; and affiant further says

that the injunction is not properhf set forth in either

of the petitions filed herein for process against this

affiant, and others, for contempt of this Court; that

in the said decree the second clause thereof is as fol-

lows :

"Second. That defendant be perpetually enjoined

and restrained from diverting from the Colorado

Eiver any of the waters thereof in excess of the sub-

stantial needs of the people dependent upon the canal

described in complainant's bill of complaint for

water supply for domestic and irrigation uses and

purposes, and such other law^ful purposes as the same

may be applied to, and that the said water so di-

verted, whatever may be the amount, shall be so con-

trolled and used that the same shall not flow upon

the lands of the complainant described in the bill of

complaint, to wit, sections 11, 15 and 23, and the

northeast quarter of the northwest quarter of section

14, and the northeast quarter of the northeast quarter

of section 14, all in township 8, range 2 east, San

Bernardino Meridian, situated in the county of Eiv-

erside, State of California.

"That the defendant be required to regulate the

flow of any water that may be diverted by it so that
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there shall be no waste water flowing therefrom as

the result of such diversion, upon or over the lands

of eomj)lainant, above described, and that said de-

fendant be restrained from turning out of its canals

any waste water at any point whence the same will

naturally flow down or over the lands of complain-

ant, or flow into the lake now covering the Salton

Sink, and thereby substantialh^ increase the amount

of water therein, or maintain the amount of water

therein, or prevent the decrease thereof by natural

causes, and that a writ of injunction issue in accord-

ance herewith."

That the said decree was, as affiant is informed and

believes, corrected on the 10th day of February, 1908,

but that the onh^ correction made was in the descrip-

tion of the land, and not in the extent of the injunc-

tion itself." '

'

liftMiM!

7. Affiant further says that during the years 1905

and 1906 there were a number of overflows of the

Colorado River, and the time came when nearly the

whole of the waters of the Colorado River were pour-

ing through the Alamo Channel and into the Salton

Sink, and that the result of the successive floods was

that a lake was created in the Salton Basin, which

lake was and is about 40 miles in length from north

to south, and varies in its width averaging about 10

miles in width, and that the area of the said lake as

computed and estimated by the Geological Survey of

the United States was about 460 square miles, and

extends southerly in the direction of the Imperial

Valley to within about four miles along the Alamo
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River, on the northerly portions of the lands irri-

gated on the eastern side of the said Imperial Valley,

and up to the north line of Imperial Water Company

No. 8 on the western side. That in order to shut out

the waters of the Colorado Eiver it became necessary

to expend a large amount of money, and which affiant

has been informed and believes, amounted ultimately

to about three million dollars ; that the moneys were,

as affiant is informed and believes, furnished by the

Southern Pacific Company under an understanding

and agreement with the California Development

Company, and that the w^ork was completed and the

headgate finally constructed whereby the waters were

excluded from entering into the Alamo through the

canal aforesaid ; but that in order to accomplish this

it had been necessary also to levee the western bank

of the Colorado River for a distance of ^bout 15

miles, for the reason that when the waters were ex-

cluded from the intakes they would overflow the

banks of the Colorado at other points, and make their

way into the canal, and that to prevent this the levee-

ing of the west bank becamx necessary in addition

to the construction of the headgate in the intake it-

self ; and that the work was finally completed so as to

control the flow of the waters into the canal at the

intake about the 13th of February, 1907, and the

work to protect the canal against overflows at other

points was completed about the 1st of July, 1907;

that after the completion of the said works^ the

waters of the Colorado River from the ovei'flow

which had alread}^ taken place continued for a time

to flow down the New River, and through various
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channels and into the Salton Sink for a time during

the smnnier flood of the j^ear 1907, and from the 4th

day of June, 1907, to the 15th day of August, 1907,

and during the time of the summer floods of 1907,

there flowed down the channel of the New River into

the said Salton Lake a large amount of water, vary-

ing from 105 second-feet to 1950 second-feet, for a

period of 73 days, and averaging during that time

about 1600 second feet.

8. Affiant further says that at the time of the

completion of the headgate this affiant did not oc-

cup3^ the position under the California Development

Company which he now occupies, and that he had

nothing whatever to do with the diversion of the

waters from the Colorado Eiver and the delivery of

the said water to the said water companies and to the

Holtcn Power Company until about the 17th day of

July, 1907 ; that in the meantime, his predecessor in

that position had been diverting the waters of the

Colorado Eiver to furnish the settlers of the Im-

perial Valley with water for various uses, and wast-

ing portions thereof from the said canal, and when

this affiant took charge of the said diversions and

delivery of v/ater he did but continue the same meth-

ods of his predecessor, and did not divert the waters

to any greater extent, but on the contrary, later in

the season, less water was diverted from the Colorado

River for use in the Imperial Valley than during the

summer season.

Affiant further says that he has been informed

and believes that there was a temporary injunction

granted in this cause, and which was in operation
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at the time he first took charge of the work of divert-

ing and distributing and furnishing water as afore-

said ; and that he has never heard of any complaint

on the part of the plaintiff or anyone else, of the man-

ner in which the canal system was being controlled

and managed, until the tune that he was serv^ed with

copy of the decree as originally entered, and at the

time set forth in the said petition herein; that said

copy was served on him by P. J. Sherman represent-

ing J. S. Henton, the superintendent or managing

agent of the plaintiff in this action, resident at Los

Angeles City; and that at the time of said services

the said Sherman informed affiant that he was the

agent of the New Liverpool Salt Company, and a

conversation then occcurred between this affiant and

the said Sherman, in which affiant told Sherman that

it was utterly impossible to conduct the system and

supply w^ater to the Imperial Water Companies or

any other companies for any lawful purpose as in

the said decree mentioned, without wasting some of

the water; that Sherman replied, as this affiant now
remembers the conversation, that he knew that some

waste would be necessary, but that he, Sherman,
thought that the waste was greater than was neces-

sary; and this was the first complaint that affiant

heard made against the management and control and
diversion and distribution of the waters of the Colo-

rado River, or any claim of its being in violation of

any injunction, temporary or permanent.

9. Affiant further says that he has read the peti-

tion by complainant, asking an order against this
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affiant and others to show cause why they should not

be punished for contempt, which petition was, as

affiant is informed and believes, filed in this court

on the 16th day of March, 1908. And also the peti-

tion which was filed in this court on the 10th day of

February, 1908, and by which the first proceeding

for contempt was instituted.

And affiant further says that it is not true that

at all times since the 23d day of January^ 1908, the

defendant. The California Development Company,

by the orders and direction of the said Eandolph,

Cory and this affiant, or by any order or direction of

either of the said parties, it has otherwise or at all

taken and diverted into the said canal from the Colo-

rado Eiver a large volume of water, to wit, water in

excess of 1,000 cubic feet ; or that the defendant has

daily, from and including the 23d day of Januar.y,

1908, discharged and delivered from its canals, and

to points east and north of Calexico, in the county of

Imperial, State of California, into a certain water-

course or channel known as the Alamo Channel, lead-

ing from the places and points at which said water

was so discharged into it and Salton Sink, a quantity

of water not less at any time than 250 cubic feet per

second, or as much at times as 388 cubic feet per

second, or that all the water so discharged into said

channel or watercourse has naturall,y flowed over

lands of comi3lainant, or into the Salton Sink, or has

substantially increased the amount of water there-

in, or substantially prevented the decrease of said
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water in said sink by natural causes, or that all

the water discharged into the channel or watercourse

known as the Alamo will naturally flow into Salton

Sink, but that only a portion of said water does flow

into the said Salton Sink, referring by this term

to that portion of the Salton basin covered by the

said lake.

Affiant further says that the greatest quantity of

water that has ever been diverted from the Colorado

Elver by means of the said canal, by this affiant or

under his direction, or since he has been in the con-

trol of the diversion of said water, was 1560 second-

feet, and which diversion of said amount was made

on the first and fourth days of March, 1908.

Affiant further says that there was no means of

measuring the amount of water diverted from the

Colorado Eiver by the said canal at the place of di-

version until the 1st day of March, 1908; that the

measurements of the water and the accounts kept

of the amount thereof and of the waste therefrom,

were measurements made at Sharp's Heading, the

place where the waste-gate is situated, and where the

delivery of water is made to the first of the said Im-

perial water companies; that affiant has no means

of knowing exactly what was the loss between the

point of diversion and the said waste-gate, but the

distance is about sixty-one miles, and the loss is very

considerable; that in making the estimate of loss

hereinafter stated, the estimate has been made by
making a comparison of the loss as now known, be-

tween the point of diversion and the said headgate.
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and the previous diversions prior to the making of

measurements at the point of diversion.

Affiant further says, however, that in his opinion,

the percentage of water lost between the point of di-

version from the Colorado Eiver and the said

Sharp's Heading was less since the first da}^ of Jan-

uary, 1908, until about the first day of March, and

for the following reasons

:

That about the latter part of February and up to

the prep,ent time, the people of the Imperial Valley

are in the time of the greatest irrigation during the

year, and that a greater amount of water has been

demanded by them from a period commencing about

the 24th day of February, 1908, to the present time,

than there was before that time; that the greatest

amount of water diverted from the Colorado river

and measured at the said Sharp's Heading from the

first day of January up to the 17th day of February,

1908, was 873 cubic feet per second, and wdiich was

not an amount that was anywdiere near the capacity

of the canal, but that about the 17th daj^ of February

the demands for water in the Imperial Valley began

to increase, and continued increasing until the

amount required to be diverted from the Colorado

Eiver to meet the said demands reached 1560 second-

feet, and the amount reaching Sharp's Heading was

about 1050 second-feet, the said 1560 second-feet and

the 1050 second-feet being the maximum amount.

That as wdll be seen by the statement hereinafter

made, the losses since the first of March, between the

Colorado river and Shai:p's Heading, amounts some-

times to more than thirty per cent, and has averaged
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24 1/10%, wMch in affiant's opinion, is a greater

percentage of loss than occurred in the diversions

made prior to the first of March, 1908, and during

the time of thi?^ affiant's emplo^Tnent in his present

capacit}^ and up to the first day of March, 1908

;

that in affiant's opinion, the amount of loss between

the point of diversion and Sharp's Heading, when

there is being diverted a quantity of water amount-

ing to 700 second-feet to 1000 second-feet will not

exceed 15%, and which percentage affiant says, ac-

cording to his best judgment, approximates the per-

centgage of loss^ that actually took place.

Affiant further says that annexed to this affida-

vit is a tabulated statement of the diversions of

water from the Colorado River as measured at

Sharp's Heading from the firs^t day of January,

1907, to the 1st day of March, 1908, and a tabulated

statement of the waste water during the same period,

and which tabulated statement is marked "Exhibit

1," and which affiant says is a true and correct

statement made from the records of the California

Development Company, kept by that company and

under the supervision of this affiant, of the said

diversions and waste; that following this said

Exhibit 1, is a tabulated statement of the diversions

of the water from the Colorado River from the

1st day of March, 1908, and showing the amount

diverted from the river, by measurement made at

the point of diversion, and the amount as measured

at Sharp's Heading, and the amount of the waste,
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and wliich said tabulated statement is marked

"Exhibit 2," and both of said exhibits, made a part

of this affidavit; and the said Exhibit 2 presents

the diversion of the water and the waste therefrom

during the period aforesaid as shown by the records

of the defendant in this action, kept under the super-

vision of this, affiant; and both of said exhibits

correctly represent the facts shown thereon as they

actually occurred, and that such measurements

were designed to be, and to the best of affiant's

knowledge and belief are, correct measurements of

the amounts, of water so diverted and so conducted

at Sharp's Heading, and the said waste-gate, and

that the difference between the amount diverted as

shown by the measurements at the Colorado River

and as measured at Sharp's Heading, represents the

loss, between the said two points.

Affiant further says that the tabulated statement

of the diversions and wa^te since the first day of

March, 1908, gives those diversions between that

date and the 30 day of March 1908.

Affiant further s»ays that he has read the affidavit

of H. R. Edwards, which was made on the 17th day

of February, 1908, and filed in this court during

the progress of the hearing on the first of the con-

tempt proceedings, and in which affidavit the said

Edwards gives certain heights of the water, taken

from the records of the office of the hydrographer

of the United States Reclamation Service at Pasa-

dena, California, and in which he says, among other

things, that on the 31st day of December, 1907,

the surface of the lake was, according to that
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meas-aremeiit, at an elevation of 207 feet 11% inches

below sea level; and on the first day of January,

1908, it was 207 feet -934 inches ; all of which meas-

urements indicated the height of the water below ?,ea

level according to the Southern Pacific Company's

datum.

According to this statement, the result would be

that the elevation of the surface of the lake would

have increased two inches between the 31st of De-

cember 1907 and the 1st of January 1908.

Affiant further says that he has examined the

same records, and that according to his understand-

ing of the entry made on those records, a literal copy

of which will be hereinafter set forth, the records

did not show an apparent rise of two inches in the

elevation, or any amount, from the 31st of December

1907 to the 1st of January, 1908.

And affiant is of the opinion that the said Edwards

misconstrued the entries on those dates. But affiant

further says that if it were correct, that in so far

as his affidavit suggests that that rise was due to any

waste from the canals of the defendant, that it is

utterly untrue.

Affiant further says that according to the Govern-

ment reports and estimates, of the area of the lake,

that the area of the lake was 460 squares miles. In

each square mile are 640 acres. 460 x 640 acres

equals 294,400 acres.

To cover that area 2 inches deep, we would have

% multiplied by 294,400—49, 066 acre ft. of water.

1. cubic ft. per sec. continuous flow for 24 hours,

will give approximately 2 acre-feet.
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Therefore, to make the lake surface rise 2 inches,

it would require a constant flow, for 24 liours, of an

amount of water equal to 1/2 of 49,066, equal to

24, 533 cu. ft. per sec.

Again: Suppose that the area of the lake were

400 square miles at the time referred to (according

to the Government reports it was more), then the

calculation would be: 400 multiplied by 640

acres,=256,000 acres. To cover 2 inches deep would

require 1/6 of 256,000 = 42,666 acre ft. To obtain

which in 24 hours would require a constant flow of

1/2 of 42,666 = 21,333 cu. ft. per sec.

The largest amount of water which has been di-

verted from the Colorado River in the said canal at

any time since this affiant has been in charge of it, is

1560 second-feet. And the amount of water diverted

from the Colorado River and flowing to Sharp's

Heading for a week previous to, and including, the

1st day of January", 1908, Avas as hereinafter stated.

And if the whole amount of the water diverted from

the Colorado River and arriving at Sharp's Head-

ing had from there flowed into the Salton Lake, it

would have required about 30 days to have raised the

lake 2 inches.

Affiant further says that all the water diverted

from the Colorado River during the said time, did

reach Sharp's Heading except such as was lost by

seepage and evaporation on the way.

Affiant further says that there would in fact have

been no increase in the lake for the reasons herein-

after stated.
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And affiant further says that he does not know of

any cause whatever that could have accounted for

such a rise in the lake, or any rise at or near that

time ; that it might have been possible that a rain

storm in the mountains attended by a cloudburst

might have discharged w^ater enough in that lake to

have explained it, but if any such an event occurred,

this affiant never heard of it, and he would have been

likely to have heard of it if it had occurred.

Affiant further says that if the record referred to

could be construed as showing any such an elevation

in the surface of the lake, it could have occurred from

no reason known to this affiant except the winds.

The prevailing winds in that section of the country

are from the north and northwest. All the hydro-

graphic stations where these observations are made

upon the elevation of the surface of the lake by the

United States, are on the northeastern side of the

lake ; the winds uo blow with considerable velocity

at times, and • .rom the direction of the north or

northwesterly, and they do pile up the Avaters of the

lake to a considerable extent, and might possibly

have caused such an apparent rise at these hydro-

graphic stations. But no such rise can be accounted

for, so far as affiant knows, by the amount of water

discharged in that lake from any and all sources put

together.

Affiant has looked over the records of all the dates

mentioned by the said affidavits of said Edwards, but

they do not, as affiant understands it, show^ the raise

of the lake, mentioned by Edwards, from the 31st of



The California Development Company et al. 79

December, 1907, to the 1st of January, 1908 ; througii

some slight raises of the lake would appear from

the said records, the.y could not have been due to

water discharged in the lake, nor could there have

been any actual increase in the elevation of the sur-

face of the lake by reason of any water flowing

therein from any sources known to this affiant; that

no such elevation could have occurred will, affiant

believes, appear from the following facts

:

In the month of January, 1906, the Salton Sea had

attained a height of 253 feet below the level of the

sea, and at that elevation had attained an area of

247 square miles. That it continued to increase in

its elevation and in its area until the area exceeded

460 square miles ; that about the first of March, 1908,

its elevation was about 200 feet below set level, and

its area about 460 square miles.

On the 27th of December, 1907, the California De-

velopment Company was deli ring to the wa-

ter companies ^. . .213 sec. ft.

and wasting from the Alamo Canal about. 241 sec. ft.

making a total of 454 sec. ft.

which reached Sharp's Heading on that day.

Dec. 28, 1907, Waste 262 sec. ft.

Delivered 230 sec. ft.

Total 492 sec. ft.

Dec. 29, 1907, Waste 76 sec. ft.

Delivered 339 sec. ft.

Total 415 sec. ft.
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Dec. 30, 1907, Waste 261 sec. ft.

Delivered 265 sec. ft.

Total 526 sec. ft.

Dec. 31, 1907, Waste 62 sec. ft.

Delivered 339 sec. ft.

Total 401 sec. ft.

Jan. 1, 1908, Waste 211 sec. ft.

Delivered 433.3 sec. ft.

Total 644.3 sec. ft.

Jan. 2, 1908, Waste 277 sec. ft.

Delivered 440 . 4 sec. ft.

Total 667.4 sec. ft.

Jan. 3, 1908, Waste 243 sec. ft.

Delivered 485 . 1 sec. ft.

Total 728.1 sec. ft.

Delivered 489.1 sec. ft.

Jan. 4, 1908, Waste 227 sec. ft.

Total 716.1 sec. ft.

That in tlie above statement the amounts delivered

are the amounts used by the Imperial water com-

panies. The reasons for the waste in such a pro-

portion to that delivered are due to the facts here-

inafter stated, viz., that with a lesser quantity of

water in the canal, it would silt up in a short time, and

it would be impracticable to carry on the system of

irrigation at all.

By the above, it will be seen that the total amount

diverted during that time was 5043.9 second-feet
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from the 27th of December, 1907, to and including

January 4, 1908.

During the said nine days, the average waste was

201 1/9 second-feet.

At that time affiant had no means of measuring,

at the Colorado Eiver or at the intake of the Cali-

fornia Development Company, the exact amount di-

verted at that place, but by comparison with subse-

quent observations since March 1, 1908, and the loss

between the Colorado River and Sharp's Headgate,

affiant is of the opinion that the amount of water

diverted from the Colorado River during the days

mentioned was about 800 second-feet.

Affiant further says that for the year commen-

cing March 1st, 1907, and ending March 1st, 1908, the

total fall in the lake is, according to the records of

the United States Geological Survey, 3.73 feet, or

approximately 45 inches, and which would show an

average decrease in the lake of 45/365 inches per

day.

If all the waters diverted by the California De-

velopment Company from the Colorado River during

the days above-mentioned, which, as nearly as this

affiant can compute it, is 800 second-feet, had poured

into the Salton Lake without any loss or diminution

whatever, it would have required a little more than

30 days to have raised the lake 2 inches, computing

the area at 460 square miles. And in the 30 days a

decrease of 45/365 of an inch per day would have

amounted to 3% inches, so that there would have

been no increase in the depth of the lake, but a dimin-

ution of 1% inches.
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If tlie entire waste during tlie said days be con-

sidered an average of 205 second-feet (when in trntli

it is 201 and a fraction), if the whole waste had gone

into the Salton Lake without any diminution what-

ever, it w^ould have taken 119 and nearly 7/10 days

to have raised the lake 2 inches.

Assuming it to be 119 days, and the evaporation

at 45/365 of an inch per day, there would have been

a decrease in the lake of 14 inches and a fraction, and

deducting the 2 inches of raise, there would have

been an actual diminution in the lake of more than

a foot during the same time.

In the affidavits filed in this cause on behalf of the

complainant, the amount of water which is said to

have been wasted has sometimes exceeded 300 sec-

ond-feet. And if we were to assume that the average

waste were 300 second-feet, it would require a con-

stant flow of 300 second-feet, 81 days and a fraction

to raise the lake 2 inches. In that time, the diminu-

tion by evaporation and whatever other natural

causes may affect it, would be 10 inches, so that in

the period of time that this entire waste would con-

tribute water enough in the lake to raise it 2 inches,

evaporation would diminish it b}^ 10 inches, so that

there would be an actual decrease of 8 inches. And

this, assuming that all of the waste should go into

the Salton Lake without any loss whatever.

Affiant further says that the year from March 1,

1907, to March 1, 1908, has been a very unfavorable

year for the purpose of ascertaining the amount of

the diminution of the lake by evaporation, and that
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in affiant's opinion, tlie diminution would be quite

considerably greater and perhaps fully 5 feet, under

more favorable conditions.

As affiant has already stated, the flow through the

New River during the summer flood of 1907 was nqtj

great, and still assuming the area of the lake to be

460 square miles, the flow from the New Eiver would

have added to the lake,

In the month of June 2.88 inches

In the month of July 4.00 '

'

In August 1.08 "

In September 0.55 "

(,(.Making a total of 8.51

The record kept of the discharge in second-feet

and acre-feet of the New River at Calexico, Califor-

nia, the zero of the gauge rod being 950, is as fol-

lows: •,'%M':^m

Table Showing Rise in Water Surface of Salton Sea

Due to Flow in New River at Calexico, During

June, July, August and September, 1907.

Area of water surface of Salton Sea on May 31st,

1907, assumed at 460 square miles.

No allowances made for seepage and evaporation.

Month, 1907. Rise in Water Surface.

460 square miles area.

June, beginning 4th 2.88 inches

July (three days missing) 4.00 "

August 1.08
''

September 55 "
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Elevation of Gauge Eeadings and Discharge in Second-feet and Acre-feet

of New Eiver at Calexico, Cal.

Zero of gauge rod—950.00

Date . Gauge. Second Acre Date . Gauge. Second Acre

feet. feet. feet. feet.

June—1907. July.

4 950.4 250 495.9 9 952.22 1780 3530.6

5 950.3 195 386.8 10 952.19 1760 3490-.9

6 950.1 105 208.3 11 952.15 1725 3421.5

7 950.3 195 386.8 12 952.15 1725 3421.5

8 950.3 195 386.8 13

9 950.6 375 793.8 14

10 950.5 305 605.0 15

11 951.4 1040 2062.8 16 952.25 1825 3619.8

12 951 . 75 1355 2687.6 17 952.25 1825 3619.8

13 951.76 1360 2697.5 18 952.31 1875 3719.0

14 951.75 1355 2687.6 19 952.30 1860 3689.2

15 951.85 1445 2866.2 20 952.30 1860 3689.2

16 952.04 1620 3213.3 21 952.31 1875 3719.0

17 952.14 1710 3391.7 22 952.30 1860 3689.2

18 952.25 1820 3609.9 23 952.30 1860 3689.2

19 952.3 1860 3689.2 24 952.23 1795 3560.3

20 952.3 1860 3689.2 25 952.20 1770 3385.8

21 952.3 1860 3689.2 26 952.00 1590 3153.7

22 952.2 1770 3385.8 27 951 . 85 1450 3876.1

23 952.4 1950 3868.0 28 951.81 1405 2786.8

24 952.35 1910 3788.4 29 951.75 1355 2687.6

25 952.35 1910 3788.4 30 951.68 1290 2558.7

26 952.32 1880 3728.9 31 951.57 1180 2340.5

27 952.30 1860 3689.2 Aug,

28 952.35 1910 3788.4 1 951.49 1120 2221.5

29 952.34 1900 3768.0 2 951.38 1020 2023.2

30 952.38 1940 3847.9 3 951.26 915 1814.8

July 4 951.18 845 1676.0

1 952.37 1930 3828.1 5 951.10 770 1527.3

2 952.32 1880 3728.9 6 951.09 760 1507.4

3 952.32 1880 3728.9 7 950.99 670 1328.9

4 952.32 1880 3728.9 8 950.95 640 1269.4

5 952 . 32 1880 3728.9 9 950.84 540 1071.1

6 952.35 1910 3788.4 10 950.75 475 942.1

7 952.30 1860 3689.2 11 950.65 405 803.2

8 952.28 1850 3669.4 12 950.63 395 783.4
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Date . Gauge. Second Acre Date,. Gauge. Second Acre

Aug.

feet. feet.

Sept.

feet. feet.

13 950.60 370 733.8 14 950,55 340 674.4

14 950.53 330 654.6 15 950.55 340 674.4

15 950.53 330 654.6 16 950.48 295 585.1

16 950.37 240 470.0 17 950.58 360 714.1

17 950.39 245 485.9 18 950.10 105 208.2

18 950.50 310 614.9 19 950.00 65 128.9

19 950.50 310 614.9 20 950.00 65 128.9

20 950.53 330 654.6 21 950.20 150 297.5

21 950.40 250 495.9 22 950.52 320 634.7

22 950.48 350 595.0 23 950.50 305 604.9

23 950.51 315 624.8 24 950.51 315 624.8

24 950.60 375 743.7 25 950.45 230 456.2

25 950.60 375 743.7 26 950.53 335 664.5

26 950.51 315 624.8 27 950.55 345 684.3

27 950.53 350 694.2 28 950.55 345 684.3

28 950.30 195 386.8 29 950.60 375 743.7

29 950.30 195 386.8 30 950.70 440 872.7

30 950.20 150 297.5

31 949.85 45 89.3 Oct.

Sepi 1

1 950.20 150 297.5 2

2 950.12 110 218.2 3

3 950.25 170 337.2 4

4 950.03 75 148.7 5

5 950.23 160 317.4 6

6 950.20 150 297.5 7

7 950.28 190 376.9 8

8 950.40 250 495.9 9

9 950.30 195 386.8 10 950.02 70

10 950.09 100 198.4 11 950.00 60

11 950.18 140 277.7 12 950.00 60

12 950.30 195 386.8 13 949.90 25

13 950.39 245 485.9 14 950.09 99
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Date . Gauge. Second

feet.

Acre

feet.

Oct.

15 949.92 40

16 950.01 65

17 950.10 105

18 950.09 99

19 950.31 250

20 950.10 105

21 950.12 115

22 950.20 150

23 950.15 125

24 950.20 150

25 950.10 105

26 950.10 105

27 950.20 150

28 950.30 195

29 950.25 170

30

31

Affiant further says that since the closing of the

intake of the canal, and the leveeing of the west

bank of the Colorado River, the waters overflowing

and going into Salton Lake have been increased in

quantity; and that there is a certain stream or wa-

ter channel known as the Rio Abejas that has been

cutting back from Volcano Lake towards the Colo-

rado River, and that during the flood of 1907 the

waters did cut back to with about 3 or 4 miles of

the Colorado River; that there is danger of this

process continuing, and if the said stream cuts back

to the Colorado River, affiant believes that the whole

Colorado River will go through that stream and into

the Volcano Lake, and that as the inclination from

Volcano Lake towards Salton Sink is very much

greater than the inclination from the southern ex-
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tremity of the lake to the Gulf of California, the

flood waters flowing from said stream into A^olcano

Lake will cut a channel through the northern ex-

tremity of Volcano Lake of such dimenisons that

substantially the entire waters of the lake will go

down New Elver and into Colorado River.

Affiant further says that the company has already

constructed a dam at the northern extremity of Vol-

cano Lake with a view to protecting the Salton

Lake against that danger, but that the only effectual

and secure protection will be the construction of a

levee about ten miles long from certain buttes on

one side to the high ground on the other, to prevent

the waters from Volcano Lake flowing down the

Nevf River and turning of those waters southerly

towards the Gulf of California ; that it is difficult to

esthnate the amount which such a levee vvdll cost,

but it will be more than $100,000; and plans have

already been begun looking to the construction of

such a levee for the purpose of protection against

the danger referred to.

Affiant further says that it has always been, as

ffiant is informed and believes and therefore states,

a part of the plan of the irrigation system to con-

struct a canal taking the waters that flow from the

Holton power plant westerly across into the valley

for use for irrigation, and if the plan is carried into

effect, that also will greatly diminish the amount of

waste VN^ater, but the construction of such a system

will cost at least $200,000.

Affiant further says that the headgate at Sharp's

Heading, the wasteway to the Alamo Canal, has be-
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come unsafe; that if it should give way, the whole

of the waters of the canal would flow into the Alamo

Channel, and that would compel the shutting oft' of

the water out of the canal, to the utter destruction

of the Imperial Valley, and that plans had already

been made for the reconstruction of that waste-gate

and to put it in a safe and durable condition, and

that the cost of such construction will amount to

$200,000 or more; that the California Development

Company has no means to carry into effect any of

these plans, or to do any of the work above men-

tioned, and that the only source to whom the com-

pany can look so far as affiant knows, is the South-

ern Pacific Company. The resources, the revenue

and income of the California Development Company

consists almost entirely of the revenues derived from

the sales of water, the furnishing water under the

said contracts to the said Imperial water companies

and to the Holton Power Company, and that the said

income must cease if the waters cannot be delivered

to the said water companies, and the Holton Power

Company, and the people furnished with water for

the various purposes to which it is applied in the

said valley.

Affiant further says that when the water is di-

verted into the intake from the Colorado River, it

requires from 30 to 40 hours for the water to flow

down to the said Sharp's Heading, the time depend-

ing upon the velocity, and the velocity depending

very largely upon the amount which is diverted.

Affiant has read the affidavit of H. R. Edwards,

made the 17th day of February, 1908, before Alice
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I. Fleckenger, and in reply thereto, affiant saj^s that

for about a month prior to February 8th, the waste

at Sharp's varied between zero and 387 second-feet,

the said maximum amount, 387, being for one day

only, to wit, on February 4th. With this exception,

the maximum waste was 243 second-feet. The av-

erage waste at Sharp's during those days was about

200 second-feet.

Up to the 24th of February, 1908, no record was

kept of the amount of water delivered to the power

plant, for the reason that the power plant pays the

California Development Company a rate on the

amount of the power developed. But, since the 24th

of February 1908, the defendant has kept a record

of the amount delivered to the said power plant, and

by comparison from these subsequent measurements,

affiant is of the opinion that the amount delivered

to the power plant before the 24th of February,

1908, rarely exceeded 50 second-feet, and probably

averaged from 30 to 40 second-feet.

On the 5th of February, 1908, under the orders of

Epes Randolph, president of the company, enough

water was cut out at the Colorado River to reduce

the waste at Sharp's to zero. This became effective

at Sharp's February 7th, 1908, the water having

been turned out on the night of February 5th,

and since the morning of February 7th, the w^aste

has remained practically at zero except when breaks

in canals, or lodgment of drift in the head-gate, or

effect of wind at Sharp's made it necessary to waste.

But affiant says that the greatest amount that was

wasted on account of anv of the said breaks was
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162 second-feet, and that continued only for about

24 hours, once, on the 25th of February, and a second

tnne on the 28th; that the next greatest quantity

was 81 second-feet, and that occurred but twice, the

27th and 29th of February.

Affiant further says that on the 9th of February,

1908, it became necessary to waste 617 second-feet

into the Alamo Canal; that the reason for it was

that about that time, the floods from the Gila Eiver

had brought into the Colorado such an amount of

silt and brush that the company was compelled to

shut out water altogether to prevent the collection

of driftwood in the canal.

That on the 8th of February, the headgate was

opened and a large amount of water turned in for

the purpose of cleaning out the silt and tilling the

canal (which had become emptied) with water, it

being estimated at the time the water was turned

in that it would only require a period of about five

hours to accomplish those purposes. But, in the

meantime, the driftwood from the flood came into

the canal and lodged in the gates of the concrete

headgate to such an extent as to prevent their clos-

ing until the drift had been removed, which occu-

13ied the time of about five or six hours more, mak-
ing ten hours in all. And this was the cause of the

increased w^aste from Sharp's, amounting to about

617 second-feet for the ten hours. The said 617

second-feet were wasted at the Alamo gate on the

9th of February.

Affiant further says that the delay in shutting the

water off, as hereinabove stated, occasioned a pres-
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sure upon the waste-gate at Sharp 's Heaclino', which,

in affiant's opinion, rendered it unsafe, and that the

waste water was discharged through it for fear that

the said waste-gate might be broken down.

Affiant further says that during that same period,

affiant was sending as much of the water as possible

through the canals to the various mutual water com-

panies for the same purpose, viz., to relieve the

waste-gate and to diminish the danger of a break,

and that amount of water so sent through the said

water companies' canal was in excess of the orders

for the same time, but made necessary for the pro-

tection of the waste-gate. That the length of time

required for the water to flow down the canal ac-

counts for the increase in the waters in the said

water companies' canals on the 10th of February re-

ferred to in the affidavit of Edwards above men-

tioned.

Affiant further says that the water was shut off

at the headgate on the Colorado River about the 8th

of February, 1908, but the water already in the canal

continued to flow undiminished for the length of

time required for it to flow down through the said

canals, and the full effect of the shutting off of the

water at the headgate was not accomplished until

about the 11th or 12th of February.

Affiant further says that the tabulated statements

of the record hereunto annexed, and especially Ex-

hibit 1, will show the amount of water diverted and

wasted during the said period.

Affiant further says that he has no means of know-

ing the amount of wastage through the laterals of
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the mutual water companies, but that he does not be-

lieve that the wastage is any such amount as stated

in the said affidavit of the said Edwards.

Affiant further says that according to the best in-

formation that. he can obtain, the amount of lands

cultivated and irrigated in the Imperial Valley in

the year 1906 was 120,000 acres, the water being

furnished by the California Development Company

;

that affiant knows that the amount has increased very

considerably, and that the amount under cultiva-

tion now will, according to the information and be-

lief of this affiant, amount to nearly or quite 200,000

acres.

Affiant further says that the whole area of the Im-

perial Valley susceptible to cultivation with irriga-

tion, in valuable crops, is at least 700,000 acres ; that

the 200,000 acres approximately now in cultivation

extends over a very considerable distance being about

30 miles in length from north to south, and about

25 miles in width from east to west in the widest

place ; that when the water is delivered by the Cali-

fornia Development Company to the water com-

panies, the former has no further control over it

and delivers the water in accordance with the orders

of the mutual water companies, and that the C. D.

Company is compelled to take the judgment of the

water companies as to the amount required, and it

has no means to, and cannot, determine whether such

amounts are in excess of the needs of the said sev-

eral companies or not, except only that all the water

delivered is paid for by the companies at the rate

of 50 cents per acre-foot; that affiant has no means
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of determining what amount is wasted by the mu-

tual water companies, nor does he know the amount

that may find its way into the Alamo stream by way

of seepage or into the lake by seepage, nor does he

believe that it w^ould be possible for any one to de-

termine the amount of that waste by seepage from

the said canals.

But affiant is informed by the reports from the

superintendents of the various water companies, that

Imperial Water Company No. 1 had no waste be-

tween February 10th and March 15th, 1908, of a

sufficient amount to be measurable; that during the

night when the water might rise, they would have

probably from 50 to 75 inches of waste, being from

one to 1% second-feet, but that would last but a

short time and occurred but a few times. Imperial

Water Company No. 5, according to the report of

the superintendent of that company, had no waste;

No. 4, no waste; No. 7 no waste; and No. 8, up to

March 16th, no waste. That as to one of these com-

panies, to wit, No. 8, the water w^asted by it does not

go into the Alamo Channel. The others do, and the

waste above mentioned relates to the waste from

the canals, and not to the seepage from irrigation.

Affiant further sa3^s that the canals to which the

water is delivered by the C. D. Company that would

w^aste into the Alamo are Central Main, and East-

side Main, and a tabulated statement of the amount

ordered and delivered to those canals from and in-

cluding the 6th of February to and including the

14th day of March, are hereunto annexed and marked
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Exhibit "3" and made a part of this affidavit; that

this statement is taken from the records of the com-

pany, and is, according to affiant's best information

and belief, a correct statement of the amount so or-

dered and delivered.

That from February 10th to February 16th in-

clusive, the system of Imperial Water Company #b
carried more water than was ordered, but since that

time, all of the mutual companies have been short of

water and have complained of the failure to deliver

the water which they desired.

Affiant further says that the distance from the

Alamo waste-gate at Sharp's Heading, and the time

required for the water to move over the distance, to

the Holton Power Company's tailrace, the Braw-

ley bridge, and Salton Sea, assuming an average

velocity of 2 feet per second, which affiant says is the

average velocity as ascertained by a current meter

measurement made by the company, is as follows

:

Time Required for Water to Travel in Alamo River

from Alamo Waste-gate at Sharp's Heading, to

Holton Power Co.'s Tailrace, Brawley Bridge

and Salton Sea, Assuming an Average Velocity

or 2 ft. per second.

From To Distance. Time Kequired.

Sharp's Power Plant 11 Miles 8 hrs. 4 min.

Sharp's Brawley Bridge 27 Miles 19 hrs. 48 min.

Sharp's Salton Sea 39 Miles 28 hrs. 36 min.

Power Plant Brawley Bridge 16 Miles 11 hrs. 44 min.

Power Plant Salton Sea 28 Miles 20 hrs. 32 min.

Brawley Bridge. .. Salton Sea 12 Miles 8 hrs. 48 min.



The California Development Company et al. 95

H. R. Edwards, in his affidavit made March 11,

1908, before Willis F. Beal, a notary public in and

for the county of Imperial, says that he has made

and preserved measurements of the waste water dis-

charged from the system of the California Develop-

ment Company into the Alamo Channel, from and

including February 21, 1908, to the date of the said

affidavit, and he then proceeds to state the amount

of water which was thus wasted, and Avhich he puts,

on February 21th, at 312 second-feet, and giving the

amoimts on various dates thereafter u]) to and in-

cluding March 11th.

And this affiant says that he does not understand

the affidavit of Edwards, but that if he refers to wa-

ter wasted from the canal into the Alamo, the affida-

vit is untrue; that the amounts of water wasted at

Sharp's Heading, and the amount delivered to the

power company, and the total amount, including all

delivered to the power company as waste during the

said times, is as follows

:

Date. Wasted at Sharp's Delivered to Total.

g. Power Company.1908. Hea(

February,

24 32

25 162

26 10

27 81

28 162

29 81

March,

1 48

2 97

32.5 64.5

30 192

44.6 54.6

40.0 121.0

42.2 204.2

13.6 94.5

17.0 65.0

52.6 149.6
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Date 1908. Wasted at Sharps Delivered to Total.

March, Heading. Power Company.

3 97 44.3 141.3

4 167 36.8 203.8

5 136 43.5 179.5

6 37 56.9 93.9

7 70.0 30.0 100.0

8 97.0 38.1 135.1

9 97.0 38.0 135.0

10 40.0 51.4 91.4

11 48.0 80.2 128.2

12 0.0 67.6 67.6

13 35.0 48.2 79.2

14 39.0 30.3 69.3

On March 10th we were delivering 51.4 second-feet

to Power Canal at which time Edwards claims to

have measured 78 second-feet in tailrace.

The quantities of water above stated are the

amounts wasted as shown by the records of this com-

pany, and no more. That on the 25th of February,

1908, when the amount reached, inclusive of the 30

second-feet delivered to the power company, 192 sec-

ond-feet, it was due to a break in one of the canals,

as hereinabove set forth ; and on the 27th of Februar}^

when the amount was 2041/0 feet, including 421/) feet

delivered to the power company, it was also due to

a break in the same canal. And so of the amounts

from and including March 2d, to and including March

5th, 1908. And from March 7th to and including

March 11th.

And that on March 10th the defendant was deliver-

ing to the power plant 5114 second-feet, when the said

Edwards claims to have measured 78 second-feet in
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the tailrace. Affiant knows not how the said Ed-

wards made his measurements, but the said measure-

ments given by him are not true.

Affiant has read the affidavit of P. L. Sherman,

Jr., made on the 14th of March, 1908, before Willis

F. Beal, a notary public of Imperial County, in which,

after stating what he claims to have seen, says that

he concluded that the waste water from the tailrace

was between 70 and 80 second-feet, and it was dis-

charging into the Alamo Canal ; that he examined the

Alamo Canal above the power plant, and from pre-

vious investigations and measurements and observa-

tions, concluded that a considerable quantity of water

was flowing in it, at least 100 second-feet.

This was on March 14, 1908, that he went to Holton

and made these observations.

Affiant says that on March 14, 1908, the waste at

Sharp's Heading into the Alamo Canal was 39 sec-

ond-feet ; the delivery to the power plant, 30.3 second-

feet ; the sum total being 69.3 second-feet ; that if there

was 70 to 80 feet in the tailrace from the power plant,

or 100 feet in the Alamo at that time, affiant knows

not from whence it proceeded.

Affiant further referring to an affidavit of Ed-

wards, of date February 17, 1908, before Alice I.

Flickinger, a notary public of Los Angeles county,

wherein he purports to give the record of the office

of the hydrographer of the United States Reclama-

tion Service at Pasadena, California, in regard to

the height of the water during the period from the

1st of December, 1907, to the 15th of February, 1908,
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affiant says that siicli slight changes as appear in

those statements, where they actually existed, were

not due to the influx of water, and for the reasons

hereinbefore stated, but was due to the shiftin.aj of

the elevations through the action of the winds.

Affiant further says that he does not know whether

the order vacating the order made b}^ the Court on

the 21st day of February, was a matter of common

notoriety in and about Brawley, and including the

10th day of March, 1908, but this affiant was, some

time during the said day, informed by telegraphic

dispatch, that the said order had been vacated.

Affiant further says that as he understands the

affidavits of Edwards, the measurements of the waste

Vv^hich he has made have been at two points, one on

the Alamo opposite Brawley and to the east of Braw-

ley; the other at the bridge over Nev\^ River, along

the county road west of Brawley. And affiant says

that the waste from the Alamo canal by the defend-

ant is m.ade at Sharp's Heading, and which is 27

miles distant from the Brawley bridge across the

Alamo, and opposite and easterly from the town of

Brawley ; that according to the affidavits of Edwards,

the amount of water which he finds in the Alamo is

greatly in excess of the entire waste by this defend-

ant from the canal into the Alamo, and if any such

discrepancy exists, and there is any excess at the

place of measurement by the said Edwards, it can

only be due to the effects of seepage from the irriga-

tion of the lands by the Imperial water companies,

and not by an}^ waste by this defendant. And as to

the measurement of the water by the said Edwards
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in New River at the above-designated point, the

waste by the defendant into New River amounts

practically to nothing. That the only waste into

New River at all is from one of the lateral canals

known as the ''boundary canal"; and that the waste

at that point is very small, never exceeding 5 second-

feet, and the waste varies from nothing to 5 second-

feet. And whatever waste water the said Edwards

has found or measured in New River at the point

designated by him, is not the waste from defend-

ant's canal, and this affiant knows nothing from

whence such waste does proceed, if it exists, unless

such waste is the result of seepage from the lands

irrigated by the said water companies.

Affiant further says that the area from which the

seepage takes place from the canals, where the waste

is into the Alamo River and below that, is to the

north from Sharp's headgate, and is fully three or

four times as great as the irrigated area tributary

to New River.

Answering the allegations in the various affidavits

concerning the amount of loss by seepage and evap-

oration or other means, between the points of waste

and the Salton Lake, affiant says that there is no

such thing as a fixed percentage of loss from those

causes; that the amount of percentage of loss de-

pends largely upon the amount of water wasted or

diverted from the Colorado River, and the climatic

conditions from day to day ; and affiant further says

as to the amount of seepage from the lands irrigated

that would find their way into the Salton Sea, it is
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impossible to determine accurately or approximately

sucli amount; that it has no fixed quantity or fixed

l^ercentage; to illustrate: if the water companies

should order, say, 500 second-feet for two, or three,

or four, or any other number of days in succession,

that water might be used on areas of land, say of

fifty or sixty thousand acres, and nearest to the Sal-

ton Sink; or it might be used in different places

upon much smaller tracts and at a much greater dis-

tance from the Salton Lake, and the amount of water

that would find its way into Salton Sink by seepage

would be very much greater where the whole amount

was used upon lands near to the Salton Lake than

would be the case if used upon lands at a greater dis-

tance ; and it would be greater if it were all used on

substantially the same tract of land for two or three

days, than it would be if the waters were used on

several different tracts remote from each other ; and

the amount, too, would depend upon the conditions

of the climate. In the hot weather and dry atmos-

phere, or in case of a hot dry wind, the evaporation

from the surface of the land would be inmiensely

greater than in cool and moist weather.

Where the amount of water used is small, and used

at different places, and remote from Salton Lake,

scarcely any of it would reach the lake, and espe-

cially when the climatic conditions were favorable

for evaporation.

And concerning the statement alleged to have been

made by H. T. Cory as set forth in the affidavit of

J. S. Henton, of date February 17, 1908, affiant does
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not know wlietlier the statement was ever made or

not, but that in truth the mutual water companies

and the California Development Company occupy

adverse positions with respect to the amount of loss

;

the water companies have continually claimed that

under their contracts, in which they agree to pay

50 cents per acre-foot for the water delivered to

them, that they are entitled to have the amount they

pay for at the place of usej and they have claimed

that the loss between the point of delivery and the

place of use amounts to 25, and some have claimed

the loss to be as much as 50 per cent ; that the Cali-

fornia Development Company has never acceded to

claims of that magnitude, but it has been agreed be-

tween the parties that the amount of loss should be

accepted as 10 per cent.

Affiant further says that it is obviously to the in-

terest of the mutual water companies to insist upon

a high percentage of loss, and to the interest of the

California Development Company to insist upon a

low" percentage of loss; that the water companies

pay for the amount of water delivered at the place

of use; the point of measurement, however, is a con-

siderable distance from the place of use. And it is,

obviously, impossible to say that any certain definite

rate or percentage is a fixed quantity of loss betw^een

those points.

Affiant says that, in his oiDinion, the loss is consid-

erably mxore than five per cent, but that it does not

reach the percentage claimed by the water compa-

nies; that the variation of the amount of loss from
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such causes varies between very wide limits, and the

loss on any particular day from any particular point

would depend very greatly upon the conditions ex-

isting at the time, as well as the use made of the

water by the water companies.

Affiant further says that frequently an amount of

water is ordered by the water companies, and for

a particular time, and is in accordance with that

order delivered by the Development Company, but

that from some causes intervening in the meantime

or occurring after the delivery, the amount ordered

is not used, in which event it must be either wasted

by the mutual water companies, or wasted out of

the canal into the Alamo River by the defendant;

that such occasions arise frequently from no fault

of the irrigators, and by causes over which they

have no control; sometimes rains fall which make

the irrigation unnecessarj^, and for many other rea-

sons there may be a failure on the part of the irriga-

tors to use the water. But, unless that fact is known
to the defendant at least two days before the water

is turned into the canal at the headgate, it is impos-

sible to remedy it afterwards, as, of course when the

water is once turned into the canal, it will continue

to flow, even though it were shut off at the head-

gate, until the amount of water turned in has flowed

somewhere; that this affiant has done all that he

could to minimize the losses and wastage; that no-

tices have been given to all the water companies

that orders for water must be delivered at least 48

hours before the time it is wanted for use; that the
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water companies have generally observed these or-

ders, though many complaints are now being made

of this regulation, and especially by the growers of

cantaloupes; that their complaint is that occasions

arise when they must have the water promptly or

their crops will be destroyed; that section is sub-

ject to hot, dr}dng winds from the north and north-

west, and when those winds sweep over the valle}^,

crops are injured in a very short time, and espe-

cially the melon crops may be ruined in the space

of 12 to 24 hours unless water can be run over those

crops. But when the winds arise and the water is

ordered, it cannot be gotten to those crops under 48

hours, and down onto their fields.

Affiant further says, upon information and belief,

that the melon industry in Imperial Valley is one

of vast importance and value.

Affiant further says that in the. said Imperial Val-

ley there are five towns, Calexico, Brawley, Holt-

ville, El Centro and Imperial; that the population

of these various towns number about 3,000, and in

the Imperial Valley, including the said towns and

the settlers upon the lands, the j3opulation will prob-

ably amount to 20,000 people; that in all of these

towns the houses of the people generally are lighted

with electricity, and in all of the tov/ns except Im-

perial, the streets are lighted with electricity; that

electricity is used to some extent in the various towns

for mechanical power, and perhaps the most impor-

tant is the m^anufacture of ice, which is absolutely

necessary to the shipment of the products of the val-
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ley, as well as for domestic use among the people,

and that there is no source from which water can

be obtained for any of these purposes, or to supply

any want in the Imperial Valley except the waters

of the Colorado River and the canals of the defend-

ant.

Affiant further says that the Salton Lake is of a

depth of about 80 feet, and while affiant believes

that the decrease by evaporation would probably

amount to as much as five per annum under more

favorable conditions than existed during the past

year, and especially if the waters of Volcano Lake

can be excluded from New River, yet it would re-

quire 15 or 16 years before the water from the Sal-

ton Sink is entirely evaporated.

Affiant further says, on information and belief,

that the buildings, the entire salt plant of the New
Liverpool Salt Company, is entirely destroyed, and

affiant says that in his administration of the said

affairs of the said water company he has been per-

forming his duties in regard thereto in the face of

all of these circumstances and conditions, and that

he has not believed that any additions ever made to

the Salton Lake by any waste by this defendant

did amount to any substantial increase in the lake,

nor any substantial retardation of the evaporation

of the said waters, within the meaning of the said

decree ; that he was not aware that the provision in

the decree prohibiting the flowing of water over the

lands of the complainant was intended to modify or

qualify or entirely eliminate the provisions of the
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decree, which also permitted the California Develop-

ment Company to furnish water to the inhabitants

of the Imperial Valley for the various lawful uses

to which they applied the water; nor that it quali-

fied the provision in the decree that the amount

wasting in the lake should not be such as to substan-

tially increase the quantity of water in the lake.

And affiant again says that to furnish the water to

the Imperial Valley for all lawful purposes without

wasting any water into the lake, is an impossibility.

Affiant, further replying to the affidavits herein

filed on behalf of the complainant in this action,

says that he has read the affidavit of R. Griswold,

made the 4th day of February 1908, before Willis

F. Beal, notary public for Imperial County, in

which he tells of a trip with P. L. Sherman and

H. R. Edwards to New River, made on the 7th of

January 1908, and west of Brawley to the Alamo

canal east of Brawley, on the occasion of the meas-

urements alleged to have been made by them, and

assisted in the said measurements. That on several

other days during the month of January he went

with the said Edwards to the Alamo Canal east

of Brawley, on the occasion of the said Edwards

making observations as to the fiow of water in the

s,aid channel, and of other trips that he had made,

and that at such times he had observed the flow

of water in the two channels, and from such obser-

vations stated that at said times the volume of

water flowing in the said channels was substantially

the same as that flowing on the said 7th day of

January 1908; and affiant further says that the
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water flowing in the Alamo Canal is very mudd}^,

and the channel is full of bars and potholes, and that

it is not possible to judge of the amount of water

flowing therein, by observation here.

Affiant further says that he has read the affida-

vit of P. L. Sherman, Jr., sworn to the 17th day of

February 1908, before Alice I. Flickinger, a notary

public for the county of Los Angeles, and affiant

says that it is not true that if any such an amount

of water w^as found in New Eiver as the said

Sherman mentions in the said affidavit and in the

previous affidavit referred to by him, that such

w^ater was flowing in New Eiver from anj^ waste

from the canals of this defendant, except a small

amount, not exceeding 5 second-feet. Affiant fur-

ther says that all of the water found there by the

said Sherman over the amount of 5 second-feet as

the maximmn, came from some other source than

any waste from the canal of the defendant.

Affiant further saj^s that the defendant has at

no time wasted from any of its canals any waters

into New Eiver, except an amount not exceeding

5 second-feet, and that was wasted at about the

boundary, and at least 30 miles from the place

where the said Sherman states that he measured

the water; and the amount which is lost by seep-

age and evaporation in transit from the said 5

second-feet is not a small percentage, and in the

opinion of the affiant, a quite considerable per-

centage. And said water would not overflow, or

flow over, the lands of the complainant, nor any part

thereof, nor would any of the water wasted by the
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California Development Company, either in the

Alamo canal of elsewhere, flow over the lands of the

complainant any otherwise than flowing into the Sal-

ton Lake; it may be said that theoretically they

may do so, but affiant does not believe that anyone

knows or can know that any part of the said water

does flow over the lands of the complainant.

Affiant further saj^s that he has read the affidavit

of P. L. Sherman, sworn to before Willis F. Beal,

notary public in Imperial County, of date February

5, 1908.

As hereinbefore stated, the defendant had no

means for measuring the quantity of water turned

into the headgate until the first day of March, 1908

;

that previous to that time their measurements were

made at Sharp's Heading; that on January 4th

there was flowing at Sharp's Heading in the said

canal 720 second-feet ; and allowing a loss of 25%
between the headgate and Sharp's Heading, the

amount diverted at the headgate would be 960 sec-

ond-feet.

In the said affidavit of the said Sherman made in

connection with Edwards, he says that by his float

measurements there appeared to be 1290 second-feet

passing down the canal; and affiant says that there

was no such an amount of water being diverted

by the defendant on that day, or on any day in the

month of January, 1908, nor in December, 1907

;

and in the opinion of affiant 25% loss, between the

said two points is an extreme percentage, and that

between the 1st day of March, 1908 and the 30th of

March, 1908, the water diverted is measured, both
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at the place of diversion . and at Sharp 's Heading,

and that the average loss between those points is

24 1/10 per cent.

During this, period, too, the amount of water

diverted by the California Development Company

since this affiant has been in charge of the canal

and diversion ; that the amount diverted at the head-

gate has amounted to as much as 1560 second-feet

during a part of that time, and that in affiant's

opinion, the percentage of loss is greater when such

quantity of water is diverted, for the reas^on that

the canal, the Alamo Channel, are then carying the

water to about full capacity, and that in some places

the water has filled in small channels diverging from

the main channel, and also the loss by seepage is

greater because of the greater extent of the peri-

meter of the moisture, and the amount of evapora-

tion is greater by reason of the greater exposed sur-

face.

Affiant further says that for a distance of about

40 miles the so-called Alamo Canal is the old Alamo

watercourse, which is used as a part of the canal

system of the defendant; and that the los.s in that

portion of the canal when there is a considerable

increase in the quantity of water diverted, is very

^considerable. The width of the water channel when

carr^dng about 1000 second-feet is probably not more

than 500 feet; when it is carrying 1500 second-feet

it is probably 1200 feet in width ; and affiant says

that he does not believe that the difference between

the point of diversion and Sharp's Heading
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amounted to 25% at any time during the month of

January, 1908.

Affiant further says that he has examined the

photographs attached as exhibits to the affidavit of

the said Sherman, of February 5, 1908; that said

photographs, doubtless represent quite faithfully the

appearance of the divers places at the time they were

taken, but they indicate nothing as to the amount of

water flowing at the said times.

And as to Exhibit 17, attached to the said affidavit,

taken from the down stream side of the v/aste-gate

of the Alamo Canal, the photograph is exceedingly

deceptive; that at the particular place where that

was taken, the waters descend with great rapidity

down a steep slope, and were cutting a deep hole at

the end of the falls, and to prevent that the Califor-

nia Development Company put in a number of cleats

2x12, for the purpose of breaking the force of the

water at the foot, and that the said photograph, Ex-

hibit 17, attached to said affidavit, shows the water

as it is obstructed by the said cleats and agitated by

the said obstruction, and does not convey to the eye

any just idea of the amount of water there flowing;

that in another affidavit of Sherman, made the 27th

day of March, 1908, before D. M. Hunsaker, another

photograph of the same place is attached to the said

affidavit, marked "Exhibit 1," and on that photo-

graph the cleats referred to may be seen, and to the

left of them, the side wall is exposed and shows the

line of the wash of the waters when the gates are

open.
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In the last photograph referred to there is shown

a considerable disturbance of the water, although as

appears by the affidavit, there was flowing at that

time only between 20 and 30 cubic feet per second.

Affiant further says that on the affidavit of Feb-

ruary 5th, over Exhibit 17, is written this descrip-

tion: "The headgate of the Alamo Canal from the

upside stream," and below it, "The same from the

down-stream side, showing the water wasting

through, '

' but affiant says there is no such apparatus

at the headgate of the canal at the point of intake,

but that the place at which the photographs was

taken is at the wastegate at Sharp's Heading.

Affiant further sa3"s that he has read the affidavit

of H. R. Edwards, made on the 8th day of February,

1908, and in which he made certain measurements in

New River, and gives a table of the measurements

in the Alamo and New Rivers. Affiant here refers

to Exhibit 1 attached to this affidavit, wherein is

shown the amount of the water diverted from the

Colorado River as measured at Sharp's headgate,

and the amount of waste therefrom.

The said Edwards further says that on the 5th day

of January, 1908, he fould the jDower plant in full

operation, and from 40 to 60 second-feet of water

wasting from the tailrace into the Alamo Canal, and

that he took a photograph of the tailrace of the power

plant shov/ing the waste water running into and

down the Alamo Canal, a copy of which is attached

to his affidavit and made Exhibit 1.

Affiant further says that on the 15th day of Janu-

ary, 1908, the defendant was delivering to the power
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plant only 29.9 second-feet, and the power plant

could not have been wasting the amount stated in

Edward's affidavit on that day.

Affiant further says that he has obtained the quan-

tity used by the power plant on that day by compar-

ing the amount paid for power developed with pay-

ments since the defendant has been measuring the

water delivered to the said Holton power plant, and

that according to these payments, the amount was

29.9 second-feet.

In said affidavit the said Edwards says that on the

28th day of January, 1908, a large volume of water,

at least several hundred second-feet, was being dis-

charged from the main canal of the respondent into

the Alamo canal east of Calexico. Affiant says that

on the 28th day of January, 1908, the amount of

water wasted by the defendant at the Alamo River

at Sharp's Heading, the only place where it was

wasting any, was 211 second-feet, and said Sherman

told his affiant in the Calexico office that the watch-

man of the defendant at Sharp's Heading had told

him that the defendant was wasting about 200 second-

feet into the Alamo at Sharp's, and the said Ed-

wards was present when the said Sherm^an made that

statement, and was within two or three feet of the

said Sherman when he made that statement.

Affiant further says that the said Edwards further

said in said answer that he had followed the Alam-O

Canal from the gauging station at the bridge east of

Bravrley to Salton Sea, a distance of some 10 miles,

and from actual observation w^as able to, and he did

state that said waste water flowed to and entered into
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the Salton Sea whicli now covers, and has at all times

since January 1, 1908, covered, the land of complain-

ant described in the decree hertofore entered. Affi-

ant says that the distance re referred to is 12 miles,

and that it empties into the Salton Lake at the ex-

trem.e southerly point thereof, and at least 40 miles

from the lands of the plaintiff.

Affiant further says that the said measurement

pretended to have been made by the said Edwards

at the i3oint designated in the photograph attached

to his affidavit, and marked Exliibit 1, could not have

been correctl}^ made for the velocity of the water in

that tailrace is so great that no accurate measure-

ment can be made with Price 's electric current meter.

Affiant further says that the waters of the New
Kiver that flow to the Salton Sea, empty into the

same at the southern extremity of it, and no nearer

to the lands claimed by the plaintiff than the waters

from the Alamo.

Affiant further says that he has read the affidavit

of P. L. Sherman, of date 17th February, 1908, be-

fore Alice I. Flickinger, a notary public of Los An-

geles County, wherein he states that the amount of

loss of water from seepage and evaporation from the

point where the spillway of the Holton power plant

empties into the Alamo, to Salton Sea, will not ex-

ceed 5%, and that he considers that a liberal estimate.

Affiant further says that an estimate of the said

seepage cannot be made without a succession of care-

ful measurements, and then it would be found to vary

from time to time according to the conditions. The
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distance from the Holton power plant to the Salton

Sea is 40 miles; and from the Colorado RiV»er to

Sharp 's is 61 miles ; and affiant says that neither by

comparison nor by any measurements that affiant

knows of, can it be true that the loss between the Hol-

ton power plant and the Salton Sea is no more than

five per cent.

Affiant further says that the amount of the loss

from the waters used by the Holton Power Company

could not be detemiined even by measurements, for

the waters from the Holton power plant empty into

the Alamo Canal in a very short distance after pass-

ing through the power plant, and the waters of the

Alamo flowing into Salton Sea are affected to some

extent, but to what extent is unknown to affiant, by

the seepage water from irrigation, and therefore

there are no means by which the loss from the power

plant could be determined.

The distance from the power plant to the Alamo

Channel is only about one hundred yards, and no

measurements made of the waste water at the place

where they reach the Salton Lake would determine

what quantity of the water from the Holton power

plant was lost.

Affiant further says that the amount of water

reaching the Salton Sink is not due merely to the

waste by the defendant into the Alamo, nor by the

waters from the Holton power plant; but they are

also affected to a considerable extent by the seepage

from the irrigation of the lands by the settlers in the

Imperial Valley and in the vicinity of the Alamo,
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and far north of the point where thej^ are wasted by

the defendant at Sharp's Heading and far distant

from the point where the waters from the Holton

power plant flow into the Alam-o Canal.

Affiant further says that in an affidavit of H. E.

Edwards of date March 25, 1908, made before

William T. Dunn, it is stated by the said Edwards

that on the 23d day of March, 1908, the quantity of

water flowing in the said Alamo Channel at the

bridge aforesaid (meaning the bridge about 4 miles

east of Brawley), the quantity of water flowing in

the Alamo Channel was 117 cubic feet per second.

The said P. L. Sherman, in an affidavit made the

27th day of March, 1908, states that he found one of

the waste-gates about 8 miles east of Calexico, a con-

siderable amount of water wasting, which he esti-

mated at between 20 and 30 second-feet. And affiant

says that as a matter of fact, on that day the defend-

ant was wasting into the Alamo at the said waste-

gate at Sharp's Heading, 35 second-feet.

On the same day the defendant was delivering to

the Holton power plant 43 cubic feet ; the two together

amounting to 78 second-feet, so that the sum total

of water wasted from Holton plant and from the

waste-gate at Sharp's Heading, was 39 second-feet,

less than Edwards says he found there on the 23d day

of March, 1908. And if any such an amount was

there, affiant says that he knows of no way in Avhich

the difference can be accounted for other than by

seepage from the irrigation of lands.

Affiant further says that he never saw the affidavit

of Sherman and Edwards filed on the 27th day of
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March, 1908, until the 30th day of said month, and

that it has required much time and labor to make the

investigations and consult the records to present be-

fore the Court a full statement of the operations of

the defendant in this action, complained of in these

proceedings, but that in the tables or tabulated state-

ments annexed to this affidavit is a correct report of

the amount of diversions and wastage and deliveries

of water by the defendant from the 1st day of Jan-

uary diovni to the end of the 30th day of March, 1908.

Affiant further says that it is true as alleged in the

petition, that was filed in this court, as af&ant is in-

formed and believes, on the 28th day of March, 1908,

and which was not served upon the attorneys for the

defendant herein until the 30th day of March, 1908,

that ever since the 14th day of March, 1908, the de-

fendant has discharged and delivered from its canal

at points east and north of Calexico, in the county of

Imperial, into the Alamo Channel, which is a part of

the defendant's canal, a quantity of about 1,000 sec-

ond-feet, but it is not true that it has wasted at any

point during the said time, a quantity of water of

not less than 90 cubic feet per second, nor in any other

amount than that which is shown in the tabulated

statements annexed hereto.

And af&ant further says that all such water that

may have gone into said channel or watercourse did

not flow over the land of the complainant ; and affiant

says that all of the water wasted during said time

which was not lost b,y evaporation or seepage did flow

into the Salton Lake, but affiant says that it did not,

according to the understanding of this af&ant, sub-
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stantially increase the amount of water therein, nor

has it substantially retarded the decrease of the water

in said lake hj natural causes, or any cause.

Affiant further says that all waters diverted from

the Colorado Eiver into the said canals conducting

the waters into the Imperial Valley will naturally

flow towards Salton Sink, but it does not all flow into

the Salton Lake, nor is there any other water flowing

into the Salton Lake than such as seeps therein ex-

cept the comparatively small am^ount wasted b}^ this

defendant upon occasions when there is a necessity

for such waste.

Affiant further says that the said Epes Eandolph

has not been in the Imperial Valley for a period of

more than a month prior to the 2)7th day of March,

1908; that he was at the headgate on the Colorado

River on the 5th day of Februar}^ 1908 ; that he has

not given au}^ orders or directions in regard to the

diversion of the waters of the Colorado River since

the 5th day of February, 1908, and t^ie orders and

direction then given by him were to obey the said

decree both in its letter and its spirit, v/hich affiant

has endeavored to do.

Affiant further says that such few breaks in the

Encina Canal as have occurred have been unavoid-

able, and have caused but a trifling interruption to

the conduct of the water, and have been, in all in-

stances, quickly repaired, and the amount of water

wasted during such time has been only such quan-

tities as have been shown on the tables set forth

herein, and lasting about 24 hours.
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Affiant says in further answer to the affidavit of

P. L. Sherman, of date February 5, 1908, that the

canal at the intake has been widened a little, and

deepened a good deal, since the closing of the head-

gates in March, 1907, but affiant says that the rea-

son therefor was as follows:

Wlien the concrete headgate was made, it was put

down on about a level, or a little below, the bed of

the Colorado Eiver, but in the canal just above the

headgate and between the headgate and the river,

there was a part of the soil which had not been ex-

cavated as deep as the plans for the construction of

the headgate had contemplated, and which stood

above the bed of the Colorado River, and the. said

soil was removed subsequently to the completion of

the headgate; that that work was accomplished by

one of the dredgers referred to in the said affidavit.

As to the work below the headgate, affiant says

that the canal runs along, not exactly parallel with

the Colorado River, but practically so, for some dis-

tance; that the leveeing of the banks of the Colo-

rado River is constructed from the upper intake

down for a distance of about 15 miles, and the canal

runs nearly parallel with the said river from the in-

take for a distance of about 4 miles; and below the

intake, after the completion of the headgate, the de-

fendant constructed a secondary levee along the

bank of the canal with the other dredger, the object

of which was to fortify the canal against the possi-

ble breaking of the levee along the banks of the Colo-

rado River; and the said dredging does not have
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any effect upon the amount of water which the de-

fendant has been diverting through the said canal

as shown by the said tabulation, nor have any ef-

fect upon the waste from the canal.

Affiant further says that he has been working dili-

gentl,y to collect together the information necessary

to enable him to make this affidavit, and that all of

the foregoing part of the affidavit was dictated and

gotten out before the 1st day of April, 1908, and that

at the time that the figures were given by affiant to

the attorney for the defendant, he had not the re-

ports of the diversions of the waters from the Colo-

rado River to the 27th day of March; that he re-

ceived that report on the 31st of March, and that he

finds from the record of the diversions up to and in-

cluding the 30th, that on the 27th day of March,

the amount diverted from the Colorado River was

1620 second-feet, but that was only for one day.

Affiant further says that the canal through which

the water is diverted runs through a country that

is in the greater portion of it sandy and considerable

amounts of water absorbed; that the Colorado River

has an enormously large percentage of silt—far

above the average streams of the country; that in

the times of the Gila floods, the percentage of silt

was increased, and that in carrying the water, un-

less an amount is diverted sufficient to give a veloc-

ity to the stream of about 2 feet per second, the silt

deposits with such rapidity that the canal is soon

filled up; that when the company is diverting the

large quantities of water required at the present
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time and every year in the season of greatest irriga-

tion, the demand is such that the quantity diverted

is amply sufficient to prevent the deposit of silt with

such great rapidity, and that it becomes necessary

to clean out the canal not more than three or four

times in a yesir, and that the use of water in larger

quantities for that purpose is only for a short time,

not exceeding ordinarily 12 hours, but l.hat in the

mnter season, when the demand for water Dy the

mutual water companies does not amount to 650 sec-

ond-feet at Sharp's Landing the amount demanded

is not sufficient to give the velocity to the current

that will prevent the silting of the canal, and with

such rapidity as to cause it in a short time to become

useless ; that it would not be possible to clean out the

canal with half a dozen dredgers under six months,

and that during that time, the water could not be di-

verted through the canal for any practical use, and

therefore, that to permit the canal to silt up and

rel}^ u]3on dredgers to clean it out is to put an end

to the use of it altogether.

Affiant further says that the amount of waste from

the canal in the months referred to is not sufficient

in amount to substantially increase the waters in

the lake nor substantially prevent the diminution

thereof; that the average amount of water during

those months wasted by the defendant will not ex-

ceed 200 second-feet.

Affiant further says that the water which finds its

way into the lake from seepage from the lands irri-

gated, and the difficulties with which the defendant



120 The Netv Liverpool Salt Company vs.

has to contend with in the administration of its sys-

tem, and as hereinbefore in this affidavit fully stated,

are not singular or peculiar to this system: that

they are the experiences of all irrigation systems,

and that there is no difference between the system

of the California Development Company and others,

save in the degree; that the extent or length of the

canal is such, and the time required for the water

to pass through it to the place of use is so great, that

it obviously cannot be controlled absolutely. It is

true that the headgate is now such that the amount

of water that flows into the canal can, by means of

the headgate, be controlled; it can be shut out alto-

gether, or any given quantity of water may be admit-

ted into the canal, and no more. But when any given

amount is permitted to flow into the canal, the length

of time that it is required to flow through is such

that if the occasion requires that the amount should

be diminished, while it may be immediately shut off

at the headgate or diminished to any required

amount, the water already in the canal will continue

to flow down for three or four days after it is shut

off or diminished before the effect of the greater di-

version has ceased in the canals of the mutual water

companies, or in the waste at the Sharp's waste-gate.

The wastage of water is incident to all systems,

and the construction of waste-gates is a part of the

construction of a canal system, and in the manage-

ment and conduct of this particular system, the

affiant has at all times endeavored to reduce the waste

to the smallest amount possible with the practical
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administration of the business of furnishinoj water

for use to the Imperial Valley for the various lawful

purposes for which it is used.

Affiant fui-ther says that in the statements of the

amount of water delivered and wasted from and in-

eluding the 27th day of December, 1907, to and in-

eluding January 4th, 1908, the amount of waste

stated is correctly given for the whole time and the

amount delivered is correctly stated for the first to

the fourth of January, 1908, but during the five

days in December, to wit, from December 27th, 1907,

to and including December 31st, 1907, there is to

be added a small quantity delivered to the west side,

that is, west of New River, and the power plant, of

which affiant has not the exact amounts, but the whole

will not exceed 75 second-feet in addition to the

amounts stated on the pages aforesaid and for the

said days in December.

And affiant further says that he has read the af-

fidavit of H. R. Edwards made the 25th of March,

1908, and sworn to before William T. Dmm, and that

the amounts of water which the said Edwards found

on the 22d of March, 1908, and on the 23d, 24th, and

25th, are not overstated with the exception probably

of the amount on the 25th of March.

Affiant says that he has employed one N. E. Grip-

per to make measurements at the same places after

the said Edwards; that on the 25th of March, when

the said Edwards makes the amount at the bridge

in the Alamo channel 252 cubic feet per second, ac-

cording to Gripper's measurement, there was but

210. But on the other days, the measurements of
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Gripper have shown more than Edwards has stated,

though doubtless on the 23d of March, Gripper has

made some mistake. Edward's measurement on

that day is 117 second-feet. Gripper 's was 225.

And so, on the 24th, though the disparity is not so

great, yet it does amount to a little over 60 second-

feet, the Gripper measurement being the larger.

But affiant says that he has examined the records

kept of the waste on those days mentioned by Ed-

wards and of the amount delivered at the power

plant; that on March 22d, there was no waste at

Sharp's Headgate nor elsewhere by the defendant,

and on that date, the amount delivered to the power

plant was 49 second-feet. According to Edward's

measurements at the place stated, he found 80 sec-

ond-feet. On the same day, he found at the bridge

mentioned 106 second-feet. On the 23d, defendant

was wasting at Sharp 's Headgate 35 second-feet ; de-

livered at the power plant 43 second-feet. There

was no other waste by the defendant except at

Sharp's Heading. On the 24th of March, the waste

at Sharp's Headgate was 78 second-feet; delivered

to the power plant 43 second-feet. On March 25th,

the waste wa^^ 78 second-feet, and on the 26th, 15

second-feet.

Affiant further says that he has not the report of

the records of the 25th and 26th as to the amount

delivered at the power plant, but it is about the

same as the two days previous.

Affiant says, as will appear by the affidavit of the

said Edwards, that he found considerably more wa-
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ter at the said bridge in the Alamo Channel than the

whole amount of the waste and the amount delivered

at the power plant, and affiant says that it can only

be accounted for, so far as affiant is informed, by the

seepage from the irrigated lands by the mutual wa-

ter companies.

As to the photographs annexed, they probably cor-

rectly represent the appearance of the canal from

the point of view from which they were taken, but

several different photographs could be taken at the

said bridge, but from different points, that would

present different appearances of the channel, and

affiant says that nothing can be determined of the

quantity of water flowing by the appearance of a

photograph.

Affiant further says that he has read the affidavit

of P. L. Sherman of date the 27th of March, 1908,

given before D. M. Hunsaker, Notary Public, and

on the days mentioned by said Sherman in his affi-

davit, the amount of waste from the defendant's

canal was as follows: March 23d, 1908, 35 second-

feet; March 24th, 78; March 25, 78; March 26th,

15 second-feet. But affiant cannot determine from

the said affidavit of the said Sherman what observa-

tions he made, nor how they were conducted, but the

above are the true amounts wasted on each of those

days.

Affiant further says that the photographs annexed

to the said Sherman's affidavit. Exhibit 1 and 2, are

exhibits taken of the waters at the point where they

flow over the cleats at the place which affiant has

hereinbefore described; that the photographs being
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Exhibits la and 2a are photographs taken showing

the water just where it proceeds from the waste-

gate, and as affiant has hereinbefore set forth, the

waters at the waste-gate had washed out a great hole

and made a pond right immediately below the waste-

gate, and that the waters as shown in the said photo-

graphs are the pond at that point and do not give

any idea of the amount of the water below, as of

course, the pond is tilled first when the waters are

wasted at (the said gate. The channel below the

pond in Exhibits 1-a and 2-a show partly the real

width of the channel, though 2-a shows but very lit-

tle of the width of the actual channel, and that at

the lower end of it.

Affiant further says that the records of the varia-

tion in the surface of Salton Sink as entered by the

U. S. Geological Survey for the 31st of December,

1907, and the 1st day of January, 1908, is as fol-

lows:

December, 1907,

31 207-93/4.

January, 1908,

31 207-93/4.

Affiant further says that the 9% in both instances

mean 9% tenths feet.

Affiant further says that the foregoing are the

actual facts concerning the diversions of water, the

waste by the defendant, and the conditions under

which the company has been acting, and the diffi-

culty encountered; that in all respects and in all

his actions, affiant has intended to be obedient to the

judgment of the Court.
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That under the decree permitting the defendant

to furnish water for all lawful purposes and uses

made thereof in the Imperial Valle}^, affiant under-

stood that he was permitted to do all things neces-

sary in the accomplishment of that object, and that

he was acting under that belief at all times, and that

the things done were necessary in carrying out that

object.

Wherefore, affiant prays that it be adjudged that

this affiant was not guilty of any contempt of court,

and prays that whatever may be the judgment of

the Court upon affiant's guilt or innocence of con-

tempt, that he be instructed by the Court as to the

limit of his powers in the furnishing of water for

the purposes aforesaid, that he may be, in the future,

obedient to such instructions and to the injunction

as construed by the court.

F. C. HERRMANN.
Subscribed and sworn to before me this first day

of April, 1908.

WARD CHAPMAN,
Notary Public in and for the County of Los Angeles,

State of California.
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EXHIBIT 1.

January.
Maximum Daily- Max. Daily Flow

Date. Waste at Sharps in Alamo River at Eemarks,

Cu. Ft. per second. Sharps. Cubic ft.

per second.

1 211 644.3
2 227 668.4
3 243 728.1
4 227 716.1
5 227 690.5
6 162 661.6
7 211 697.1
8 243 702.9
9

10
11

227
162
162

688.6
648.5
683.3

12 243 807.1
13

14
243
243

831.2
873.4

15 178 733.8
16 243 832.2
17 130 749.3
18 162 790.0
19
20
21
22

166
101
117
150

690.8
680.0
604.6
657.9

23 199 765.5
24 182 731.8
25
26

113
162

644.6
663.9

27
28

211
211

720.1
701.1

29 211 697.6
30 211 656.9
31 227 667.4
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February.

Date.

Max
Wast

Cu.Fl

imum Daily

;e at Sharps

;. per second.

Max. Daily Flow
in Alamo Eiver at

Sharps. Cubic ft.

per second.

Remarks,

1 195.0 620.7

2 227.0 647.8

3 227.0 521.0

4 387.0 605.5

5 211.0 535.2

6 227.0 543.0

7 15.5 312.8

8 0.0 221.7

9 617.0 for 10 hrs. 826.2

10 0.0 285.6

11 0.0 354.7

12 97.0 519.1

13 32.0 433.4

14 0.0 353.6

15 32.0 336.7

16 32.5 338.4

17 32.5 367.1

18 0.0 295.6

19 0.0 393.4

20 0.0 457.7

21 0.0 481.7

22 0.0 468.6

23 26.0 630.1

24 32.0 657.5

25 162.0 955.4

26 10.0 764.8

27 81.0 873.1

28 162.0 1016.2

29 81.0 997.6
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EXHIBIT 2.

Maximum Flow of Alamo Canal at Concrete Head-
gate and at Sharps Heading, and Waste at

Sharps Heading Ascertained by Actual Meas-

urements—From March 1st, to March 30th,

1908, Inclusive.

Max. Flow in Alamo Maximum Flow thru Maximum Waste
Date. Elver at Sharps. Concrete Headgate. at Sharps.

Mar. 1908. Cu. Ft. per second Cu. Ft. per second. Cu. Ft. pel second.

1 992.2 1560 48
2 978.7 1538 97
3 983.2 1548 97
4 1046.2 1560 167
5 992.5 1544 136
6 981.2 1540 37
7 1053.0 1400 70
•8 997.2 1360 97 for 10 hr.

9 1031.3 1200 97 for 8hr.
10 1010.1 1220 40 for 3hr,
11 944.2 1240 48 for 12 hr,

12 623.5 1260
13 887.2 1000 35 for 10 hr.

14 1009.1 1290 39
15 1045.4 1265 39
16 1079.9 1250 160
17 943.8 900
18 845.7 850
19 875.8 1455 35 for 3hr.
20 856.6 1200
21 958.7 1200
22 963.2 1278
23 1029.1 1365 35
24 1115.7 1480 78
25 1116.6 1274 78
26 1109.3 1465 15
27 1078.0 1640 78
28 1118.7 1107 71
29 1136.4 1368
30 1031.0 1328
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EXHIBIT 3.

Orders and deliveries to Central and East Mains from February 6th

to March 14th inclusive—excluding Power Canal.

Date. Central Main. Eastside Main. Total.

Ordered Delivered. Ordered Delivered. Ordered Delivered.

Feb.

6 169.5 153.9 60.0 98.4 229.5 252.3

7 165.5 140.9 60.0 97.6 227.5 238.5

8 72.7 54.0 90.1 162.8

9 153.5 75.8 54.0 75.0 207.5 150.8

10 204.5 164.8 14.0 62.3 218.5 227.1

11 X 244.5 235.0 25.0 96.2 269.5 331.2

12 266.5 286.7 26.0 107.9 292.5 394.6

13 267.0 260.3 104.0 106.5 371.0 366.8

14 233.5 219.7 96.0 100.8 329.5 320.5

15 233.0 181.2 67.5 110.9 300.5 292.1

16 217.5 175.5 76.5 122.6 285.0 298.1

17 237.5 206.0 107.5 104.9 345.0 310.9

18 250.5 194.9 96.0 76.7 346.5 271.6

19 278.5 248.2 134.0 135.3 412.5 383.5

20 266.5 250.1 158.0 174.3 424.5 424.4

21 311.5 286.1 178.0 162.4 489.5 448.5

22 304.0 280.5 178.0 158.6 482.0 439.1

23 331.0 339.7 185.0 166.8 516.0 506.5

24 330.5 334.2 235.0 181.9 565.5 516.1

25 408.0 414.6 273.0 239.7 681.0 654.3

26 413.0 428.0 292.6 222.4 705.6 650.4

27 466.5 452.1 288.1 236.1 754.5 688,2

28 470.5 467.2 290.2 244.6 760.7 711.8

29 536.5 513.2 261.6 278.1 798.1 791.3

March

1 564.0 549.3 243.0 256.9 807.0 806.2

2 561.0 550.8 243.0 250.9 804.0 801.7

3 560.0 549.7 232.0 253.2 792.0 802.9

4 565.0 554.5 230.0 251.2 795.0 805.7

5 546.0 532.2 237.0 242.8 783.0 775.0

6 555.5 535.3 236.0 250.9 791.5 786.2

7 547.0 523.6 228.0 270.7 775.0 794.3

8 499.0 489.0 217.0 248.8 716.0 737.8

9 532.0 517.0 257.0 248.9 789.0 765.9

10 563.0 543.0 268.0 247.8 831.0 790.8

11 485 . 441.0 268.0 238.6 753.0 679.6

12 536.0 475.0 268.0 213.1 804.0 688.1

13 549 . 447.4 278.0 252.4 827.0 699.8

14 537.0 511.5 278.0 270.3 815.0 781.8

X Power Plant shut down Feb. 11th to 22d incl.
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In the United States Circuit Court, Ninth Circuit,

Southern District of California^ Southern Divi-

sion.

NEW LIYEEPOOL SALT COMPANY,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
Defendant.

Affidavit of F. G. Hermann [Dated April 2, 1908].

State of California,

County of Los Angeles,—ss.

P. C. Hermann being duly sworn, deposes and

sa}' s, in addition to tlie affidavit already made by him,

that he has no interest whatever in this controversy;

that he holds no stock in the California Pevelopm^ent

Company ; none in any of the water companies ; none

in the Holton Povjer Comxpany, nor in any of the

water companies; none in the Holton Power Com-
pany, nor in any of the other corporations having

any interest in the said matter.

P. C. HEBMANN.
Subscribed and sworn to before me this 2d day of

April, 1908.

Notary Public in and for the County of Los Angeles,

State of California.
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[Affidavit of W. F. Holt.]

In the Ignited States Circuit Court, Ninth Circuit,

Southern District of California, Southern Divi-

sion.

No. 1161.

NEW LIVERPOOL SALT COMPANY (a Cor-

poration),

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
(a Corporation),

Respondent.

United States of America,

State of California,

County of Los Angeles,—ss.

W. F. Holt, being first duly sworn, sa3^s : That he

is a citizen of the United States and a resident of the

County of San Bernardino, State of California ; that

the Holton Power Company is a corporation organ-

ized under the laws of the State of California and

doing business in the county of Imperial, in said

State; that affiant is the president of said corpora-

tion ; that an agreement in writing was made and en-

tered into on the 3d day of April, 1903, between the

California Development Company, the defendant

herein, and this affiant, which said agreement was

afterwards assigned by this affiant to said Holton

Power Company, whereby, and under a supplemen-
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tal agreement thereafter made by said California De-

velopment Company, bearing date the 20th day of

August, 1903, said defendant agreed to furnish 120

cubic feet of water per second for the purpose of de-

veloping electrical power during the first five years

of said contract and thereafter 300 cubic feet per

second for such purpose.

That relying upon the said contract said Holton

Power Company (which has a capital stock of one

million dollars) proceeded during the year 1903 to

construct a power plant situated near the town of

Holtville in said county of Imperial at a distance of

approximately forty miles in a southeasterly direc-

tion from the Salton Lake mentioned in the bill of

complaint herein ; that said corporation has expended

in and about the construction of said power plant

and in and about the construction of other plants for

the production of electrical energy for lighting and

power purposes and for the manufacture of ice ap-

proximately one million dollars, all of which said

plants are directly dependent upon the said power

plant for power wherewith to operate the same, and

that the said power plant can be operated only by

water power developed from the flow in the canal

leading to said power j^lant from the main canal of

the irrigating system of the defendant ; that defend-

ant has heretofore and up to the 11th da}^ of Febru-

ary, 1908, supplied said corporation, the Plolton

Power Compan}^, with sufficient water to operate

said plant.

That the electrical energy produced by the said

power plant and other plants of said Holton Power
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Compaii}" is distributed over au area of four hundred

square miles and supplies a population of approxi-

mately fifteen thousand people, divided into five

different connnunities, as well as a large section of

countrv devoted to agricultural and horticultural

purposes; that the town supplied with electrical

energy for lighting, power and other purposes, are

the towns of Holtville, Imperial, Brawley, El Centro

and Calexico. That the said electrical energy is de-

voted to manufacturing enterprises of various de-

scriptions, and particularly the manufacture of ice

;

that the agricultural industr}^ within the territory

aforesaid of greatest importance is the production of

melons; and fruits of various kinds are also largely

produced, all of which are shipped from the said

Imperial Valley in refrigerating cars ; that without

refrigeration it is impossible to ship and market said

products; that said products shipped by means of

refrigerating cars during the past season amounted

in value to approximate^ half a million dollars, and

that during the present season the area devoted to

the cultivation of similar products is over three times

the area devoted to the purpose last year, so that

affiant estimiates the value of such crops to be shipped

in that manner this year at over one and one-half

millions of dollars; that no other manufactories of

ice exist in said valley ; that ice cannot be shipped to

said valley for the purposes aforesaid at a reasona-

ble expense, so that unless ice can be manufactured

there for the purposes aforesaid the shipping of fruit

by means of refrigerating cars from said valley



134 The Neiv Liverpool Salt Companji vs.

Avould be impracticable and impossible ; that the said

Imperial Valley has depended entirely upon the said

power plant and other plants aforesaid of the Holton

Power Company for all electrical power used for

lighting and manufacturing purposes and for the

pumping of water; that seyeral municipal pumping

plants are dependent upon the said electrical power

and without such power they cannot be operated;

that said industries haye been established based upon

the right to undisturbed use by the persons engaged

therein of the said electrical power, and that said

Holton Power Company has entered into contracts

with many hundreds of x^ersons for the use of elec-

trical power and for the deliyery of ice and for the

refrigeration of cars; that the loss to the industries

dependent upon the said electrical power plant and

said lighting and ice plants if the same be shut do^vn

indefinitely is incapable of accurate estimation, but

will amount to man}^ thousands of dollars during

eyery day that said Holton Power Company is de-

prived of the use of said water; that the conditions

peryailing in the said Imperial Valley are peculiar

in this respect: In that during eight months of the

year the temperature is yery high and a great quan-

tity of ice is necessary for the conyenience and ne-

cessity of the inhabitants therein, not only to enable

them to ship their products aforesaid, but for domes-

tic uses, and that ice cannot be shipped into said

yalley except at great and abnormal expense, so as to

make the use thereof almost prohibitiye; that said

electrical power has been used and is the only avail-

able power for use in numerous other industries es-
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tablished in said valley, including creameries, ma-

chine shops, butcher shops and practically every use

to which power is devoted in the operation of ma-

chinery in said valley.

Affiant further says that the amount of water

necessary to operate the said power plant of the

H'olton Power Company is about eight cubic feet

per second, according to present needs, but that said

needs are increasing and in the near future said

plant will require about one hundred cubic feet per

second; that the said water, after its use for power

purposes, is diverted into a channel through which

only a portion thereof, estimated by affiant at one-

half of the actual quantity passing through the

power plant, reached the Salton Lake; that a great

quantity of the said water, as it passes from said

power plant towards the Salton Lake, is consumed

in evaporation and s,eepage ; that before reaching the

Salton Lake the water spreads out over an area

from half a mile to a mile in width, thereby permit-

ting the seepage thereof into the ground and the

evaporation thereof, and while it is impossible to

estim-ate accurately the amount which would reach

the Salton Lake, affiant has made observations and

has obtained from others estimates of the propor-

tion of water lost between the power jAsint and the

Salton Lake and believes that fully fifty per cent

of the amount passing through the power plant will

be thus lost by evaporation and seepage.

That the area of the said Salton Lake, according

to reliable estimiEites made by well informed per-

sons, is four hundred forty square miles, and the
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depth thereof at the deepest point is about eighty

feet; that the water which would reach said Salton

Lake through the channel through which the waste

water from the power plant of said Holton Power

Company, if there were delivered to the said Holton

Power Company the amount required to operate

said plant, would not amount to more than about

one and one-half inches per annum over the area

covered by said Salton Lake, which said quantity

would be greatly less than the amount which would

be lost be evaporation in said lake, that the natural

evaporation from the surface of said Salton Lake

is about four feet per annum, so that the amount

which would flow into said lake if the said Holton

Power Company were supplied as aforesaid would

be infinitesimal and that no substantial increase nor

any increase in the quantity of water in said lake

would be caused by reason of such water flowing

therein, nor would the decrease of the water now

covering the Salton Sink be prevented substantially

by reason thereof.

Affiant further says that the use by said Holton

Power Company of all of the water necesary to

operate its. said power plant would not be in execess

of the substantial needs of the people upon the ca-

nal described in complainant's bill of complaint for

water suppty for domestic uses and purposes and

other lawful purposes,, to which the said water was

applied at the time of the rendition of the de-

cree in said action, but all of said water is needed

for said purposes and was in use for said purposes

at the time of the commencement of this action.
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Affiant further says that the water now flowing in

the canal which supplies the said power plant can-

not be regulated without the expenditure of a large

suni of money, to wit, about one hundred thousand

dollars so as to prevent its flow towards and into the

Salton Basin; that the construction of works there-

for could not be completed within about one year.

Affiant further says that the installation of a

steam plant wherewith to supply power for the pur-

poses aforesaid could not be completed within a

period of at least three or four months, and then

only at an expenditure of a large sum of money, and

that the operation of a steam plant instead of said

water power plant for the purposes aforesaid would

increase the cost of electrical power to the consumers

thereof in said valley by over one hundred per cent

on account of the great expense of shipping fuel

into said valley; that many industries have been

established in said valley based upon the present cost

of electrical power, and great damage would result

to those persons who are users and consumers of

said electrical power in said valley if such change

were made, in addition to the loss which said Holton

Power Company would suffer, which, in the sub-

stitution of the steam plant for the water power

plant alone, would be about one hundred fifty thou-

sand dollars, besides other great and irreparable loss

and damage, incapable of estimation.

F. W. HOLT.
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Subscribed and ?worn to before me, this 13 day

of February, 1908.

V. A. BAILIE,

Notary Public in and for the county of Los Angeles,

state of California.

That F. E. Herrmann, one of the alleged contem-

nors, was called by complainant and testified as fol-

lows :

[Testimony of F. C. Herrmann on Behalf of Com-

plainant.]

Thursday, April 2, 1908, 3 o'clock, P. M.

F. C. HERRMANN, called on behalf of the com-

plainant, being first duly sworn, testified as fol-

lows :

Direct Examination.

(By Mr. McCUTCHEN.)
Q. Attached to 3^our affidavit filed to-day is an

exhibit marked 1, which purports to refer to maxi-

mum daily flow in the canal of the defendant at

Sharp's, and the maximum daily wastage at the

Sharp waste-gate. By whom were the measurements

upon which those amounts were determined actually

made? A. Why, by the zanjeros.

Q. Where were the reports of those measure-

ments I

A. I think they are in Calexico. They should be

in Calexico.

Q. What sort of measurements did the zanjeros

take?

A. They measured the movement—the size of the

opening and the pressure that the water is under in
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(Testimony of F. C. Herrmann.)

passing through that opening, where tliere is a sub-

merged opening. ¥7here it is an overpour structure,

they measured the depth of water going over the weir.

Q. Are tliey engineers'? A. No, sir.

Q. What do you pay those men ?

A. Wliy we pay them from seventj-five to one

hundred dollars a month.

Q. What are the duties of the zanjero who is sta-

tioned at Sharp 's Heading ?

A. His duty is to distribute the w^ater that goes

through the main canal into the various canals that

take on at Sharp's Heading, to measure the deliveries

into part of the Mexican land and to keep us advised

regarding the fluctuations and to attend to the waste-

gates in the Alamo River.

Q. Are there any meters or gauges located there ?

A. There are gauges, no meters.

Q. Does he use thatjo*auge for the purpose of de-

termining the wastage through the gate at Sharp's

Heading into the Alamo River? A. Yes, sir.

Q. Does he have assistants? A. Yes, sir.

Q. Does he always have assistants ?

A. Nearly alwa3^s. I know this, that he has two

assistants there; whether he calls them into service

when he is making the measurements of the wastage

all the time I do not know.

Q. Can you tell us now the name of the Zanjero

upon whose records these measurements in Exhibit

1 were determined?

A. Yes, sir, Esparsa. That is his last name; I

don't remember his first name.
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Q. What is Ms nationality ? A. Mexican.

Q. Is he a man of any education ?

A. Who, I don 't know the extent of his education.

He is far above what we generally consider a Mexican.

He speaks English and Spanish both fluently, and I

know that he reads a great deal and seems to be well

informed.

Q. You never checked any of his measurements

to know whether he did it correctly or not, did you ?

You don't know anything about that?

A. Yes, sir.

Q. Do you know anything about it for actual ob-

servation ? A. Yes, sir.

Q. Did you ever see him make any measurements "?

A. Yes, sir.

Q. When?
A. I can't give the exact date, sometime last fall,

possibly later than that.

Q. The first set of figures in the second column

of this Exhibit reads "644.3," and the set of figures

to the left reads "211." Does the "644.3" include

the "211"? A. Yes, sir, it includes the 211.

Q. So the amount of water which was delivered

beyond Sharp's Heading on that day was 433.3?

A. Yes, sir.

Q. And that is true of all these other measure-

ments, it it? A. Yes, sir.

Q. Right through to the measurements on the

first of the next page, under heading of February?

A. Yes, sir.
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Q. And likewise of Exhibit 2, the following page ?

A. Yes.

Q. What do yon state to be the maximum wast-

age at Sharp's Heading at an}^ time since the first

of January? I think you state that it is 387 ex-

cept for about two hours on one day when it was

617. How do you account for the fact that, be-

ginning about the 10th of February you reduced the

wastage very materially from the waste-gate at

Sharp's?

A. Why, on the 5th I was ordered to do so by

Mr. Eandolph.

Q. On the 5th? A. Yes, sir.

Q. How is it that, during the latter part of that

month, beginning with the 15th of February, the

wastage at Sharp's, with the exception of two days,

the 25th and 28th, is almost nil, although you di-

verted a larger quantity than in the earlier part of

the month?

A. Beginning on the 5th, or about the 5th, when

I was given the instructions by Mr. Randolph, I

endeavored to keep the wastage down as nearly zero

as possible.

Q. How could you, when before that it had

averaged something over two hundred feet?

A. We shut it out of the concrete headgate.

Q. Why couldn't you have done that before?

A. We could have, but there was danger of silting

up the canal.

Q. Your statement in one of these exhibits to

your affidavit shows that, on the 1st of March, you
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diverted 1560 feet and that there passed Sharp's, or

was delivered at Sharp's 992 feet, and that you

wasted 48 feet. For what purpose did 3^ou use the

remainder of the water? A. Irrigation.

Q. Where ? A. In the Imperial Valley.

Q. You show a diversion into what 3"0u call the

central main and east side main

—

A. That water was used for irrigation and the

power plant.

Q. Which water do you speak of now *?

A. The balance of that 1560 or 992 feet.

Q. Referring now to 3^our Exhibit 3, for what

purpose did 7/ou use water other than the purposes

set forth in that exhibit ?

A. For irrigation and no other puryjoses.

Q. Does that represent all of the water used on

the dates indicated in the exhibit ? A. No, sir.

Q. What other water was used?

A. For irrigation in other parts.

Q. Where ?

A. Well, in Mexico and on the West side.

Q. Water that was measured at Sharp 's ?

A. Yes, sir.

Q. How much was used on the west side ?

A. I don't know. I would have to go to the rec-

ords for it.

Q. Was it considerable or inconsiderable?

A. I couldn't tell without consulting the records.

Q. Can't 3^ou give any impression how much was

used in Mexico of this quantity?
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A. Why, I judge there was about twenty-five or

thirty second-feet.

Q. How much on the west side %

A. I don't know. I can find out for you by con-

sulting the records.

Q. Where are those records'?

A. I have a copy of them.

Q. You have accounted for the use of some of

this water, Mr. Hermann, I want to account for the

rest of it.

The COUET.—If this examination will continue

any length of time you had better furnish a reporter.

My stenographer has other work to do. I will let

Mr. Marsh read his notes to the reporter.

Mr. McCUTCHEN.—We will send for a reporter

now.

Q. You show in your Exhibit No. 2 a diversion,

on the 1st of March, of 1560 feet.

Q. (By the COURT.) Those diversions were

measured at the concrete headgatel

A. Yes, sir; the 1560 feet.

Q. (By the COURT.) Measured at the intake?

A. Yes, sir.

The COURT.—Explain to me—I would like to

know the mechanical workings of the headgate.

(Witness explains a diagram or plat lying on the

Judge's desk to the Court.)

Q. (By the COURT.) How far was the mouth

of the Alamo from the salt works *?

A. About 40 miles.
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Q. (By Mr. McCUTCHEX.) Your Exhibit No.

2 shows that, on the 1st of March j^ou were divert-

ing, or rather there was flowing at the headgate 1560

cubic feet

—

A. Per second.

Q. When I say that, I mean second-feet. When-

ever I sa}^ cubic feet I mean cubic feet per second.

How long do you assume was required for that water

to reach Sharp's?

A. Why, our observation shows that the effect be-

gins in about thirty hours. It varies from thirty to

thirty-six.

Q. When were you at the concrete heading in the

month of March?

A. About the 20th of March, I think.

Q. You hadn't been there in March prior to the

20th? A. No, sir.

Q. Who took the measurements upon which is

based this calculation of 1550 cubic feet flowing on

the 1st of March?

A. One of the assistants up there. I can't tell

you his name. Our assistant engineer is Mr. Upsill.

Q. What appliance were j^ou using?

A. The Price current meter.

Q. Were j^ou using it at that time?

A. Yes, sir.

Q. When did you buy it?

A. About a year ago.

Q. Do you know it was in use on the 1st of

March? A. No, sir, but I think so.

Q. Will you explain to the Court how that meas-

urement was made?
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A. I will explain how we make all our measure-

ments. The river is divided into cross-sections.

We stretch a line across and take measurements

every five or ten feet, according to the size of the

stream. Then at various depths, one foot, two feet,

three feet, we measure the velocity of the water by

this current meter. Then this is assumed to be the

velocity of the prism around that. That velocity is

measured by the hour. And they are added together,

and that gives us the total quantity of water that

flows in the stream at that measurement.

Q. Did you ever see that current meter used ?

A. Oh, yes.

Q. When was it rated, if you know?

A. I think last December?

Q. Do you know it as a fact?

A. I know it was about that time, yes.

Q. How do you know?

A. I sent a man with them to do it.

Q. What might be the result if the meter were

not properly rated?

A. The measurement would be wrong.

Q. On the 2d your exhibit shows there was flow-

ing at the concrete headgate 1538 feet, the next day

1548 feet, the next day 1560 feet, the next day 1544

feet, and on the 6th 1540 feet, and the deliveries

at Sharp 's from and including the 1st to the 6th ran

from 978 to 1046 second-feet. How do you explain

the fact that, when the diversion at the concrete

heading dropped on the 8th to 1360 feet and from
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tliat down to 1290 on the 14th, the quantity of water

delivered at SharjD's was on the average greater?

A. We have been unable to determine—to define

any certain law governing the relation between the

discharge at the concrete headgate and the delivery

at Sharp's.

Q. Don't those figures indicate to your mind the

unreliability of the figures on which the m^easure-

ments were based? A. No, sir.

Q. You think that you may have diverted, and

have been flowing at the concrete headgate between

fifteen and sixteen hundred feet for a period of six

days and that the deliveries at Sharp's during that

time might, for a reason that to you is inexplicable,

be as great as when the flow at the head

—

The COUKT.—Mr. Marsh, after recess you can

dictate your notes to the reporter.

Q. (By Mr. McCUTCHEN.) So far as you know

no engineer participated in any measurement—

I

mean on behalf of the California Development Com-

pany—upon which these calculations are based ?

A. Which calculations?

Q. The calculations set forth in your affidavit.

A. Whj, certainly they were.

Q. Now, what engineer participated in any meas-

urement, to your knowledge ?

A. To my own knowledge—as far as actually mak-

ing the measurements, if that is what you mean

—

there were the Zanjeros took them; the measure-

ments of the river were taken by assistant engineers

and instrument men of our company.
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Q. Well, who was the assistant engineer who to

your knowledge participated in taking any one of

those measurements ?

A. Why, I don't know for certain that any as-

sistant engineer did.

Q. Then, as I say, so far as you are advised you

don 't know that any engineer had anything to do with

any measurements upon which these calculations are

based?

A. I know this : there was instructions issued to

the Zanjero as to how to measure and we have found

out by going out and seeing them that they did use

those methods.

Q. A measurement of water is a very delicate

operation, isn't it ?

A. Why, yes—I don't know whether you would

call it delicate.

Q. Isn't it quite a scientific operation then?

Mr. CHAPMAN.—Can't you give the witness a

chance to answer some one question.

A. It is something that needs considerable care.

However, with the Zanjeros the only thing that is

necessary vdth them in the measuring of that water

through the discharge or through a submerged open-

ing is to measure the pressure of the water and to

measure the size of the opening. It is only a matter

of using the rule and the computations are made in

the office.

Q. Now, will you state to the Court what con-

dition, in your opinion, existed which will explain the

fact that for the first six days of the month of March,
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while you were diverting the—or rather, while there

was flowing past the concrete headgate from 1538 to

1560 feet, the delivery was on the average about the

same as from the 9th to the 14th of March when you

v/ere delivering on an average—when you were di-

verting on an average 300 feet less ?

A. The deliveries or the amount of water carried

during the latter part of February and the first part

of March—all of March for that m^atter—was con-

siderable more than it was before. With the water

rising—that is we were turning in more water—the

bayous and the tributary channels—shallow places in

the Alamo Eiver were covered that had before been

bare. The process of covering that consumed con-

siderable more water than previously had been the

case when you was using the same.

Q. Is it }^our opinion that the entire excess would

have been consumed in that way, in this case about

300 feet?

A. Well, there are other conditions ; there are the

conditions of wind; if we have a wind blowing up

stream, tlje amount of water that we can take out and

charge the heading is considerable less with the same

quantity coming from the concrete headgate than

when the wind is not blowing, simply because a cer-

tain head is consumed in overcoming the friction be-

tween the surface water and the moving air.

Q. Would that account for all that loss ?

A. Why, those various things and then, too, it

wants to be remembered that the water when it comes

down does not rise all at once. Those flood waves
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become elongated and you don't get their effect im-

mediately, and with twenty-four hours in between

jovl get a succession of them and the rising and lower-

ing that makes it impossible to hold that steady and

that is the condition when it arrives at Sharp 's, it is

entirely different than it is when it leaves the head-

gate. Then, too, all those streams have a certain

amount of surge. They surge and you may think

you are getting the same amount of water and 3^ou

come to measure it and you find you are not by the

metrical measurements.

Q. Well, now, all of those things would not ac-

count for the loss of that 300 feet of water, would

they?

A. I don't know what else to account for it.

Q. There is no indication to your mind that the

measurements might have been unreliable?

A. No, sir, there is not, absolutely none. Our

man Spars is a very careful man. He has been there

for a number of years and has been checked over for

a number of times.

Q. Now, I understand you to say that the only

wastage from the canal of the defendant was either

at ShariD's Heading or at the tailrace on the power

plant

—

A. In the Alamo Eiver

—

Q. In the Alamo Elver—how do you account for

the fact that there was more water flowing in the

Alamo Eiver—if it were a fact—than was wasted at

Sharp's Heading or at the spillway of the Holtville

Power Company?
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A. I think it is entirely due to seepage from the

area that extends on either side of the channel.

Q. Is that equally true as to Ncav River ^

A. I think so.

Q. Why is it there is so much water flowing in the

Alamo, than flows in New River?

A. More area in tributaries.

Q. How much more area in tributaries ?

A. I should think three or four times as much.

Q. Three or four times as much ? A. Yes.

Q. Have you ever seen the Alamo ?

A. Yes, sir.

Q. Between the two points—that is between the

waste-gate and Sharp's and the Holtville Power

Plant? A. Yes, sir.

Q. You have found it flowing there, have you not,

particularly at the power plant more water than

your meter indicates was discharged at Sharp's?

A. I don't know.

Q. Have you ever made any effort to ascertain ?

A. No, sir.

Q. Have you ever seen any seepage flowing into

that channel? A. No, sir.

Q. Have you ever followed the channel for any

distance to ascertain any seepage w^as flowing in ?

A. No, sir—that is, I have followed the channel

for a considerable distance, but not with the pur-

pose of looking for seepage.

Q. If the water in that channel were increased

appreciably by seepage you could discover it by
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walking along the banks of tlie stream, could 3'ou

not? A. No, sir.

Q. You could not? A. Xo, sir.

Q. Why not?

A. Because most of it would come up in the bot-

tom of the channel, because there would be where the

seepage water would be in the greatest pressure.

Q. At any rate is it not a fact you did not find any

seejiage flowing into it?

A. I have seen streams in various parts of the

country that were very much augmented by seepage

and in such streams haven't seen a sign of seepage

above the water

—

Q. Then it is a fact, is it not, that the only known

source of supply to the Alamo Channel in that part

of the country are the waste-gate at Sharp's, the

spillway of the Alamo Power Company and the waste

through the laterals of the Mutual Power Company ?

A. And the seepage.

Q. You don't know anything about that, do you?

A. Why, yes, I do.

Q. Well, those are known sources of supply ?

A. Are known?

Q. Yes. A. Yes.

Q. Those are the sources of supply?

A. Yes, sir.

Q. I will put it in this way : That the only visible

source of supply to that channel are the waste-gate

at Sharp's, the Alamo Power Plant and the laterals

of the Mutual Water Company ?
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A. So far as I know. There may be places where

the seepage breaks out that I don't know of. The

same condition exists on New Eiver where you have

ahnost entirely seepage and you don 't see the seepage

at all. That is why I say I think it occurs on the

Alamo. You arrive at exactly the same facts, only

there is a larger area of tributaries.

Q. What is the capacity of the Holtville Power

Plant in horse-power ? A. I don 't know.

Q. How much water is required to run it to its

full capacity?

A. I know we have delivered up to 80 feet.

Whether it has been running at its full capacity or

not, I don't know.

Q. AVhen did you deliver 80 feet ?

A. Some time early in March. I think I can give

you the exact date.

Q. You don't state that in your affidavit, you de-

livered 80 feet at any time.

A. I think not. However, I can give you the ex-

act date, if you wish it.

Q. Was it not a common occurrence during the

month of March for you to deliver 80 feet ?

A. No, sir, that occurred but on one day.

Q. What was the largest quantit}^ you delivered

during March, on any other day ?

A. I don't know.

Q. 70 feet <?

A. I wouldn't want to say without looking at the

record.
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Q. 60 feet?

A. I wouldn't want to say without looking at the

record.

Q. 50 feet—can you tell us from memor}" whether

you delivered as much as 50 feet at any other time ?

A. No, I could not. I can tell you they ordin-

arily use in the neighborhood of 40 feet. Now, the

variation of that together with the variations in the

valley are things I can't keep in my head and I don't

care to mention them without referring to the rec-

ords. If you want the records I will give it to you.

Q. You state in your affidavit on a certain day

3^ou delivered as much as 50 feet at any other time ?

A. 29.9.

Q. Where do you measure the water that goes

to the Holtville Power Plant?

A. The water is measured at Avhat is called Holt-

\dlle Heading.

Q. Where does it flow after it passes that point of

measurement? A. Down No. 5 canal.

Q. How wide is that canal?

A. It varies in width.

Q. What is its greatest width?

A. Its greatest width is 75 feet, perhaps.

Q. Isn't it 200 feet wide in places?

A. No, sir.

Q. When did you see it las.t?

A. About two weeks ago.

Q. Isn't it a fact you used that number 5 canal as

a sort of reservoir from which to supply the Holtville

Power Plant? A. No, sir.
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Q. You measure the water as it flows into old

number 5 canal? A. Yes, sir.

Q. And the Holtville Power Plant draws water

from that number 5 canal? A. Yes, sir.

Q. And the quantity which you turn into that

number 5 canal is not at all indicative of the amount

of power that the Holtville Power Company draws

from it, is it ? A. Which, that the water

—

Q. Answer the question and make your expla-

nation afterwards. Isn't it a fact that the quantity

of water which you deliver into number 5 canal isn't

at all indicative of the quantity of water drawn by

the Holtville Power Plant on the same day?

A. Yes, sir.

Q. Wh}^ do you say in your affidavit Mr. Edwards

is incorrect about the quantity of water discharged

from the Holtville Spillway?

A. Because we were not delivering that much

water that day.

Q. Have you not just stated that the quantity

of water which you delivered on a certain day to the

Holtville Company is not at all indicative of the

amount which the Holtville Company uses on that

day?

A. I mean by itself, it is not, but taken togethet-

with the measurement of the water to number 5 it is.

Q. What is—just give the data in that affidavit

that shows anything about the water delivered to

number 5.

A. Well, I don't know that there is any of that

date.
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Q. You have questioned, have you not, in this af-

fidavit, the truthfulness or statement of Mr. Edwards

of the discharge of that spillway on a certain day ?

A. Yes, sir.

Q. On the particular days that was charged him

by your company to the Holtville Power Company,

on the same day?

A. What date is that, please ?

Q. It is dated on the 29th, that was delivered, I

don't remember the date.

A. Well, since a certain day—I don't remember

the date of the affidavit of Mr. —
Q. You remember the statement in that affidavit,

don't you?

A. Yes, but I don't remember the date.

Q. Well, you do remember that you questioned

the accuracy or the truthfulness of the statement of

Mr. Edwards'? A. The accuracy of it.

Q. On the amount discharged from the spillway

on a certain day ? A. Yes.

Q. And you arrayed or array against that your

measurement of the amount delivered to the Holt-

ville Power Plant on that day, do you not ?

A. Yes, sir.

Q. Now, are you not willing to admit that those

two figures have no relation to one another I

A. No, sir, I am not willing to admit that.

Q. Well, then, explain its relationship to the

Court.
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A. The amount of—can you refer me to the page

where that is, Mr. MeCutchen^ On page 30, on

March 10th?

Q. Page 30, March 10th—no, that is, that is not

what I meant. I mean the comment on Mr. Ed-

wards' statement, where you make the statement

that he makes showing a certain discharge from the

spillway on a certain day, and you say in effect that

is not true, and mention you were not delivering that

much water that day. You remember the circum-

stance independent of finding it in this paper.

A. What I want to locate—this refers to a thne

we began measuring the water to the power plant.

Prior to that time we obtained the quantity by tak-

ing comparisons of the power developed during a

period. When we knew the quantity of water and

the power developed through a period when we
didn't know the quantity of water, and if that is

within that period that is a calculated amount.

Q. Mr. Edwards gives me the date as March the

10th.

A. That is the date I am speaking of, March 10th

—March 10th that was measured.

Q. Well, now then, tell the Court what relation

that has with the quantity of water passing the spill-

way?

A. The way we detemiined the amount of water

that goes to the power plant is by measuring the wa-

ter we turn into the main canal at Sharps', and then

where we divert into the power plant we subtract
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tile amount that goes on and doesn't go to tlie power

plant, and the difference between the two is the

amount that is used by the power plant. That is,

the 10th of March, is 51.4.

Q. 10th of March? A. On that page 30.

Q. Well, that is not the date, then. What I am
getting at is the 27 and odd feet stated in this affi-

davit somewhere—this is very long

—

A. I admit it is long.

Q. You say you don't know the capacity of the

power plant? A. No, sir.

Q. Where is your record of the quantity of water

delivered to the power plant?

A. It is on that record sheet I was telling you

about.

Q. I don't find in that—what page is that, 30

—

A. No—
Q. I don't find in that any statement of eighty

feet— A. No—
Q. When did you deliver 80 feet?

A. I don't remember the date, but it was some

time in March.

Q. Some time in March?

A. Yes, as I remember it—when I get that water

sheet I can tell you just what it is, that daily water

record.

Q. Yes, there is one delivery of 80.2 feet. I beg

your pardon.

A. What is the date, please.

Q. That is on page 30.



158 TJie New Liverpool Salt Company vs.

(Testimony of F. C. Herrmann.)

A. From February 24th to March 14th, that gives

the whole amount—those amounts go up there, you

see, to 80.2 on the 11th of March.

Q. What is the fall—what is the head at which

water is delivered to the Holtville Power Plant ?

A. About 60 feet, I think, as near as I can recol-

lect it.

Q. (By the COURT.) 60 feet, between what

two places?

A. That is the head on the water wheel. Can 1

show you on the map? Where they take the water

into their pipe and pass it through the wheel.

Q. (By Mr. McCUTCHEN.) And is there any

explanation for the fact that the wastage at Sharp's

decreased or began to decrease about the 10th of

February? A. By and at

—

Q. The explanation is Mr. Randolph told you

to cut it down ? A. Yes, sir.

Q. Don't you know the wastage began to increase

immediately after that at the ends of the laterals

of the Mutual Water Companies ?

A. I don't know, no.

Q. Have you ever investigated the subject to

know clearly that is a fact

—

A. I tried to find out but I couldn't get it defin-

itely one way or the other.

Q. Did you go to the end of the laterals to ascer-

tain what the fact was? A. No, sir.

Q. Isn't it a fact that after the subject of con-

tempt was agitated you diverted substantially the
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same quantity of water you had been diverting be-

fore, but instead of sending it out of your system

at Sharp 's you sent it on to the Mutual Water Com-

panies and allowed it to flow out of the ends of the

laterals, water that was not needed for irriojation ?

A. The facts are just as stated here in re,2^ard

to the amount of water that was runnin^s^ out at the

end of the lateral—^was probably due to that waste

617 feet where we tried—where we closed down the

concrete headgate to prevent the accumulation of

brush.

Q. You are getting onto something, Mr. Herr-

mann, I haven't been asking you anything about.

A. I am trying to explain

—

Mr. CHAPMAN.—You are asking that very

thing.

Mr. MESERVE.—Yes, and he should finish that

answer because that clears the thing up.

A. —we closed the headgate for the purpose of

keeping out that brush, emptied the canal and were

going to keep the waste down to zero from that time

on.

Q. The waste, where, at Sharp's?

A. The waste at Sharp's, or as nearly zero as

we could. We had the canal practically empty. I

wouldn't say practically empty, but very much re-

duced, so that they were getting practically no water

at all in the valley and then when the drift had

passed down the river—and the river as we had

thought it passed down the river, we opened the
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lieaclgate very wide so as to let in a very lars^e amount

of water to cut out the silt that had accumulated in

the meantime in the intake, and to fill up the canal

so that we could begin irrigating intending to close

that down in time, in about four or five hours, so

that there would be no waste at Sharp 's as a result.

When we went to close that down there was a sec-

ond batch of brush and drift came down the Colo-

rado River and lodged in the gates and we were de-

layed something like six hours, I think, as I remem-

ber, it was about six hours at night in getting those

gates into operation. By the time we got that into

operation we had the canal full and wasteway run-

ning—oh, what I considered very dangerous amount

of water, and in order to release that waste-gate I

told the supervisor to put as much water as he could

into the various laterals. That became effective

about the 9th or 10th at the ends of those laterals and

undoubtedly accounts for the waste that Mr. Ed-

wards finds there, if it was there. I think that is

as near as I can answer your question, Mr. McCut-

chen.

Q. What is the waste at Sharp's now, what is the

average waste %

A. Why, at the last report it was, if I remember

rightly, about 40 to 60 feet—70 feet.

Q. And you were wasting at the Holtville Power

Plant how much on an average %

A. Why, 50 to 60 feet, I think.

Q. 50 to 60 feet?
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A. I can give you those records of metrical meas-

urements.
, ; ;>5M.'l;iS

Q. You think that is the average wastage at the

Holtville Power Plant?

A. I think that is a few days. I think the average

waste ordinarily is about 40 feet, as I told you be-

fore. J.till
Q. You have heard read those affidavits of farm-

ers down there who use water for irrigation melons

who say they can only irrigate at night—I mean in

the daytime, cannot irrigate at night on account of

the cold. The impression made upon my mind by

those affidavits was that the necessity of the situa-

tion compelled either you or the water companies to

waste water which was carried down during the canta-

loupe irrigating season ? A. Yes, sir.

Q. Do you understand that to be inevitable ?

A. Yes Last cantaloupe season the number where

most of the melons are raised ordered about three

times as much water as they had use for and paid

for it simply because their explanation to me was

they wanted the water on hand, they had to have it

in a few hours an4 we couldn't give it to them in

that time, therefore they were willing to pay for con-

siderable more water at fifty cents an acre-foot, in

order to have it handy. They put in a constant order

then and we followed it as near as we could.

Q. When was that ?

A. That was last season.

Q. Last year *? A. Well, yes.
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Q. And is that same custom prevailing; "i

A. The melon season hasn't bei^un, I don't know.

Q. As far as you have gone, as far as the melon

season has progressed has the custom prevailed ?

A. I don't know. So far we have had a very

great deal of trouble getting enough water to num-

ber 4, they have complained a good deal.

Q. That is, enough for their day irrigation, so

to speak ?

A. For their use, I don't know what they use it

for.

Q. Well, now, don't you know if they had water,

a certain head of water that they don't intend to

use it during the night, that they intend to let it go

to waste? A. No, sir, I don't.

Q. You don't know that? A. No, sir.

Q. What do you assume they do with it ?

A. I don't assume. I give them the water the}^

order.

Q. And .you don't concern yourself to know

whether they are going to use it or nt?

A. No, sir.

Q. Now, under that method of business it is in-

evitable, isn't it, that a large quantity of water shall

waste into the Salton Sea ?

A. Well, that depends largely on what you call

''a large quantity of water."

Q. Well, practically half of the water that you

send down to the people who are irrigating melons'?

A. Well, I don't know about that.
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Q. Well, don't you know from your course of

business as you just stated it, if that whole country

were planted to melons one-half of the water sent

down there would be wasted?

A. I know if they followed the custom they did

last season it would. I am not a melon raiser and

not on the ground where they are irrigating melons

and all I know is just as I stated, last season that

they ordered considerable more water and paid for

it. They must have wanted the water or they would

not have been willing to pay for it at fifty cents an

acre-foot.

Q. When did the irrigation for melons or of

melons begin this year?

A. Oh, I should judge the latter part of Feb-

ruary.

Q. The latter part of February?

A. Possibly before.

Q. Now, then, knowing the course of business

—

I don't know that that is the proper expression, but

the method of cultivation or method of irrigation that

has prevailed there and knowing the land or ap-

proximately the land planted to melons, do you tell

his Honor there has been no waste through the

laterals of the Mutual Water Companies?

A. I have been informed by the superintendents

of the various water companies that there has been

no waste.

Q. Where do you deliver water to the Mutual

Water Companies?
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A. We deliver water to number 5 in Holtville, to

number 7 at the Mexican line, to number 1 at vari-

ous points in tlieir s^^stem. I will indicate them if

you wish.

Q. No, I don't care to know that.

A. Number 4 at their line and number 8 at their

line and number 6 at their line—that is, number

6 at the Mexican boundary and the Mexican lands,

wherever they take off the laterals. There are a

great number of points of delivery.

Q. You have stated in your affidavit a nmuber

of times it is impossible for you to carry on that

business without creating considerable waste^ or

rather, without being able to discharge considerable

waste, and yet aside from the wastage at the Holt-

ville Power Plant your record shows that on some

days you had no waste. How do you explain that ?

A. At this season of the year we are using a very

large amount of water, to the amount of water that

is being diverted, and carrying through the Alamo

Eiver, is sufficient to keep it fairly clean. During

the winter months I should say, during September,

October, November, December and elanuary, the

amount is perhaps one-half or less than one-half,

and in such a case there is a deposition of silt be-

cause of the decreased velocity of the water flowing

in the Alamo River.

Q. I suppose that could easily be overcome if you

had a reservoir s^^stem, couldn't it?

A. (No answer.)
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Q. That is true and a fact, you could overcome

it by acquiring a reservoir, isn't if?

A. No, sir.

Mr. CHAPMAN.—We would like to have counsel

tryj and not ask a question before giving him a

chance to ans^Yer the first one.

Mr. McCUTCHEN.—If you will call my atten-

tion to it—I thought the witness had finished—he is

an intelligent man

—

Mr. CHAPMAN.—I didn't hear him say anything

in answer to that question.

Q. (By Mr. McCUTCHEN.)—Do you desire to

make any further answer?

A. There are two questions. I don't think I an-

swered the first one of them. Will you read the

question.

(Next to last question read by the reporter.)

A. I don't see how it could.

Why not?

I don't know where

—

Your difficulty—what ?

I don't know where we would put the reser-

Q.

A
Q.

A,

voirs.

Q. Is there no site for reservoirs between your

intake on the Colorado Eiver and the point at which

you begm to distribute the water?

A. There are some—by building a high line canal

that can be reached and it could possibly be built for

a considerable amount of money, but it would un-

doubtedly be filled with silt inside of a year. We
have the same conditions at the Lucknow Dam.
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Q. Then, is it your theory, Mr. Herrmann, that

the carrying on of that operation down there neces-

sarily involves the discharge at times of large quan-

tities of silt bearing water into the Salton Sink ?

A. Yes, sir.

Q. Is it your opinion that was always the case

from the begiiming^ that the success of the enterprise

meant that ? A. Yes, sir.

Q. And you think any engineer devising that

S3^stem ought to have known that ?

A. Why, yes, I certainly would have. I wouldn't

want to say anything about any other engineer.

There is this, Mr. McCutchen, if you will allow^ me.

Of course, we are talking now of the conditions under

the present development, of the present state of de-

velopment in the valley, and the present amount of

territory irrigated. Now, of course, if that—as con-

ditions change and as crops change—that is, the kind

of crops raised and all that, there may arise a condi-

tion when the waste would not be half so much, but

as we are at present it is inevitable that we must have

a large—that is the waste be large and I should say

200 to 250 second-feet for several months of the year.

Q. And you think any engineer should have

recognized that as a necessity from the beginning, do

you? A. Well, I would have.

Q. Huh ? A.I would have.

Mr. McCUTCHEN.—I think that is all.
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Cross-examination.

(By Mr. CHAPMAN.)
Q. This variation in the quantities of water from

day to clay in the Alamo Canal is not anything pecu-

liar to that canal, is it ? A. No, sir.

Q. It occurs in the natural streams everywhere %

A. It occurs in the natural streams everywhere,

and it occurs in the various canals that w^e used to

deliver—in fact, we take it from Sharp's.

Q. It occurs in the Colorado Eiver too, does it

not? A. Yes, sir.

Q. And without known causes ?

A. Yes, sir, without known causes.

Q. Isn't it also true all through this countr}^ in

natural streams as well as in canals the amount of

loss between two points varies from da}^ to day ?

A. Yes,- sir.

Q. In any of these streams in this section of the

countr}^ there may be flowing 100 to 200 to 300 down

to a certain point to which to-morrow there may be

none at all ? A. Yes, sir.

0. That is due to innumerable causes—when you

say there is no known cause, do you mean anything

more than you cannot determine on a particular day

just exactly what the cause was—you know there are

causes, don't you?

A. There certainly must be causes or it would not

occur.

Q. Now, in the first run of a large amount of

water into that canal at the headgate you say that the
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natural consequence will be tlie loss of a very con-

siderable amount? A. Yes, sir.

Q. A greater percentage than when a smaller

amount flows in ? A. Yes, sir.

Q. Now, this year when did 3"ou begin to increase

the amount of water in the canal to a very consider-

able extent. Do j^ou know about what time ?

A. As I remember it, about the 20th or 24th of

February, somewhere in there.

Q. And obtained the maximum amount when?

A. Up to a few days it obtained a maximum on

the first and 4th of March, but has been harboring

very closely to that point ever since and two or three

days ago it went up to 1640 feet.

Q. 1640 feet. How many days was that ?

A. That was one day in the latter part of Febru-

ary, I think that shows—I think it was the 27th, if I

remember right.

Q. Now, prior to the middle of February, the

amounts of water which j^ou had been diverting was

comparatively or at least was very much less ?

A. Yes.

Q. Is this meter measurement j^ou sjDeak of a

good method of measuring water ?

A. Yes, sir.

Q. How do you say the measurement is made at

Sharp 's Heading ?

A. By measuring the quantity of water through

submerged openings, the one thing that the zanjero

must do is to measure the difference in elevation be-
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tween the waters above and below the opening with

a ruler or a stick, graduated stick and he measures

the width or size of the opening.

Q. Is that a common method ? A. Yes, sir.

Q. Are those measurements, that you have been

speaking of the same by which you determined the

amount of money that is to be paid the California

Development Company for water?

A. Yes, sir, with ten per cent allowance for seep-

age.

Q. With ten per cent allowance for seepage?

A. Yes, sir.

Q. And that is the agreed loss,?

A. Yes, sir.

Q. Is there any use made of the water that is

charged to the Holtville Power Company besides the

generation of power?

A. Yes, sir, there is a small amount of water

taken off to furnish something like six or seven hun-

dred acres near the Holtville townsite.

Q. And where do those people get domestic

water ?

A. They get domestic water from the same

source.

Q. That part of the water is charged to the Holt-

ville Power Company is used for this purpose?

A. It is used for the irrigation of this tract of

500 or 600 acres and for domestic use at Holtville.

Q. And this to speak of is not comparatively a

very large amount?
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A. Oil, no, I presume it is a maximum of three

second-feet or possibly five second-feet, I can get

that, however.

Q. How far do you believe the 250 second-feet

wasted by you proceed towards the New Liverpool

Salt Company's works of lands if there were no lake

there ?

A. I imagine—my judgment would be it would be

practically all used up, I doubt if any of it would

reach there ?

Q. Would never reach there?

A. Never mind there.

Q. What is the distance from where you waste

at Sharp 'f^ Heading to the New Liverpool Salt

Works or where they used to be ?

A. I think it is something like 75 or 80 miles.

Q, You know the character of the land that

was there before the lake was there, do you not ?

A. Well, I know the character of the land ad-

jacent to the lake and I suppose it is the same char-

acter below the lake.

Q. Well, the Salton Basin, properly so called, and

that is generally referred to as Salton Basin—is

very nearly a level tract of land, or do you know?

A. I don't know. I have heard so. From my
personal knowledge I don't know.

Mr. CHAPMAN.—That is all.

Redirect Examination.

(By Mr. McCUTCHEN.)
Q. When did you first go to that country ?

A. The 1st of February, 1907.
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Q. Do you know from common report—don't you

—that Salton Sink, including that portion of it on

which the Salt Works of the New Liverpool Salt

Company were located was inundated in the latter

part of 1904 or early part of 1905 ?

A. No, I don't.

Q. Don't you know that, you say?

A. No, sir.

Q. You have said that a great deal of the water

that is in the Alamo Channel is in your opinion

seepage water? A. Yes, sir.

Q. If there is a stream flowing there or has been

of late a stream of say 350 or 400 second-feet, you

think all but about 150 feet would be attributed to

seepage, do you not ?

A. Why, the only way that I could form any esti-

mate of that at all would be to compare it with New
River and I would say that, judging roughly from

what is happening now in New River we could ex-

pect the seepage in the Alamo River south of Braw-

ley to the extent of somewhere between 150 and 250

second-feet.

Q. Now, then, if that were true, that seepage of

course would find its way through without any in-

tentional diversion by the California Development

Company into the Alamo channel, would it not?

A. Yes, sir, certainly.

Q. And if it is enlarged now the likelihood is

it will afterwards be as much as that and possibly in-

creased ? A. Possibly, however

—
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Q. If you had

—

A. —if you please—as the country develops, un-

doubtedly the duty of water will be very much in-

creased and much less water will be used per acre

than is used now.

Q. What I am getting at is : We are dealing now

with known facts? A. Yes, sir.

Q. What you are talking is speculative to an ex-

tent ? A. We know it will occur.

Q. You do know now to your own satisfaction

that there will be approximately 200 or 250 feet

seepage water in the Alamo channel?

A. Something like that.

Q. I you add 250 feet to that, do you say that

that won't come down to Salton Sink or it won't get

to Salton Sink if there were no lake there ?

A. No, sir, I don't think so.

Q. You don't?

A. No, sir^ I don't think so.

Q. There is very little doubt in your mind that

a considerable part of it would go there ?

A. I think a considerable part of it would go there

unless it was spread over a large area of flat land

before it reached there.

Q. Don't you think the entire two hundred feet

you say you must turn into the Alamo Channel in

order to operate your system, would get down there ?

Mr. MESEPtVE.—Do you mean to the Sink or the

salt works ?

Mr. McCUTCHEN.—I am asking the witness.
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Mr. MESERVE.—You say ''Sink" and there is

confusion liable to be aroused.

A. I certainl_v am confused now.

Mr. McCUTCHEN.—The confusion arises from

the interruption by your counsel.

A. You are getting

—

Q. I am not building upon words, Mr. Herrmann.

A. I understand that and I was trying to take it

which—and you understand it, I think—I was trying

to get in my mind some way the conditions you were

proposing.

Q. You are stating now—you are stating now that

there would probably be 250 feet of water flowing

into the Alamo Channel from seepage, assuming no

water were intentionally turned in there.

A. In the future

—

Q. At the present.

A. There is not at present—that is, I should

judge—I would say 250 feet.

Q. That is 3^our only explanation at any rate for

the figures of Mr. Edwards?

A. That is the only explanation I know of.

Q. Now, then, you say it is necessary for you to

turn in during each part of the year from 200 to 250

feet wastage ? A. Yes, sir.

Q. In other words that will be turned in intention-

ally? A. Yes, sir.

Q. Now, if you have 250 feet of seepage and you

turn in 200 feet of wastage, is it not your opinion

that over about all the 200 feet you would intention-
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aUy turn in would reach the Salton Sink, and when

T say Salton Sink I mean the bed of the Sink?

A. That would depend entirely upon the chance

for loss between the end of the irrigated area and

Salton Sink.

Q. I am asking you to take into consideration all

the conditions as you know them. If you had 400

to 450 feet of water discharged in that Sink, isn't it

your opinion that at least half of it would reach Sal-

ton Sink?

A. Some of it would reach Salton Sink. Those

things depend entirely upon the conditions. That I

don't know.

Mr. McCUTCHEN.—That is all.

Recross-examination.

(By Mr. CHAPMAN.)
Q. Did you ever see that plain before there was

any water there 1

A. The first time I saw that country was last

February.

Q. (By the COURT.) This period when you

turn into the canal the greater amount of water than

actually consumed for irrigations are at times when

the water is not needed for irrigation ?

A. Yes, sir, my contention is that a certain amount

of water is necessary to keep that clear.

Q. When you are turning all to the full demand

of the w^ater companies then that amount will ap-

proximately keep the system in good working order?

A. Except the wastage by breaks.
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Q. (By Mr. McCUTCHEN.) Have you ever

followed the Alamo channel from the Holtville spill-

way to Salton Lake? A. Yes, sir.

Q. Isn't it your impression that practically all

of the water that flows into that channel at the point

where the water from the spillway enters into it

reaches Salton Lake I A. I don't think so.

Q. (By the COURT.) Does the whole of the

water that is delivered to the Holtville plant for

power purposes go into this spillway?

A. Yes.

Q. None of it is consumed in the operation?

A. No, sir. In fact it goes into the power plant

—however, we have plans

—

Q. I mean now. A. No.

Q. (By Mr. CHAPMAN.) Now, if the people

order water to the amount of seven or eight hun-

dred second-feet, that is sufficient to keep the canal

in 2^1'etty good condition, isn't it?

A. Yes, sir.

Q. Then you don 't have to waste but very little ?

A. We don't have to waste but very little only

whenever breaks or something happens.

Q. I mean in the administration of the system

—

it is not necessary to waste but very little ?

A. Yes, sir.

Q. Now, then, when they don't order it, isn't it

equally true that if they are only using two or three

hundred second-feet the amount of the seepage is in-

finitesimal only? A. Yes, sir.
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Q. The two things are kind of compensatory?

A. Yes, sir, they are proportionately.

Mr. CHAPMAN.—That is all.

Q. (By Mr. McCUTCHEN.) You kept the

canal open during the whole month of January with-

out trouble? A. Not without trouble.

Q. What trouble did you have?

A. Trouble with silt, numerous kinds.

Q. I find from your record that the maximum de-

liver}^ at Sharp's in January, was 873 second-feet

and that was on the l-lth of that month.

A. Yes, sir.

Q. Now, the next highest diversion was on the

—

or the next highest delivery at Sharp's Avas on the

28th of February when you delivered 1016 feet.

Mr. CHAPMAN.—What day in February is that?

Q. On the 28th, 1016 feet. The canal was open

during all those times, wasn 't it ?

A. Yes, we were wasting considerable water.

Q. I am talking about the diversion, however.

It is not the wastage that keeps your canal open, is

it? It is the diversion and velocity?

A. I know, but jow. understand this amount of

water is the vrater that is measured at Sharp's, not

the water that is measured at the concrete gate.

Q. I understand, that those amounts bear rela-

tion to one another. That is, the quantity delivered

at Sharp's bears relation to the quantity passing the

concrete headgate? A. Yes.

Q. Now, then that with the delivered feet, be-

ginning now, say the 11th of February

—
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A. Yes, sir.

Q. AVith the delivery at Sharp's 354 feet, of

which according to this record you are not wasting

any

—

A. I beg pardon—at February?

Q. Yes, February. A. On the 8th

—

Q. That is the second page, I think the subse-

quent one. A. Yes, sir

—

Q. You find that on the 11th there was passing

Sharp's 354 feet? A. Yes, sir.

Q. None of which you were wasting?

A. Yes, sir.

Q. And that with the diversion remained at 500

feet more or less ? A. Yes, sir.

Q. Until the 23d of February when it jumped to

630? A. Yes, sir.

Q. Through all those times you kept the canal

open, didn't you?

A. We had a very great deal of trouble with the

canal at that time—the intake of the canal between

the river and the head-gate got changed from four

to six feet in depth to about one foot in depth due

to the accumulation of silt. The reason we only

ran that much was because Mr. Randolph ordered

us to do that and as you remember it was brought

up at the other case, we expected to be closed out any

minute and they didn't have the deliveries increas-

ing so rapidly and when they did give the probabil-

ity of it and they had a very serious time.

Q. When you increased those deliveries so rapidly

you didn 't begin to increase them until on the 22d you

had at Sharp 's 460 feet. Was there any waste in it ?



178 The New Liverpool Salt Compami vs.

(Testimony of F. C. Herrmann.)

A. Yes.

Q. The next time you had 630 feet of Avhich you

wasted 26?

A. That is an increase of nearly 200 feet.

Q. Yes.

A. That increase of 200 feet accounts for about

the same feet we had wasted before.

Q. When you say you increased 600 feet there

would be no necessity for you to make any wastage ?

A. About six hundred to seven hundred, that is

not diverting

—

Q. When it was reaching Sharp's six to eight

hundred feet, there was no necessity for any wasting ?

A. Yes, sir. We were getting along here nicely.

We haven't got over the eifects 3^et although we are

carrying such an enormous amount of water into

the valley, we haven't got over the effects of the dep-

osition of silt in the intakes due to this very fact of

closing down those 10 to 15 days.

"Q. Under the conditions as they are now you

are actually and intentionally, and I don't say that

offensively—wasting into the Alamo—including wa-

ter from the Holtville Power Plant—about 150 sec-

ond-feet from day to day?

A. No, not intentionally.

Q. When I sa,y "intentionally" you do it con-

sciously, I will put it. I don't say intentionally,

that 3^ou intend to violate the injunction?

A. Yes, sir.

Q. You do it consciously ?
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(Testimony of F. C. Herrmann.)

A. Yes, sir. We have tried not to waste that 60

feet that is going through the Alamo River but it

simjDly is due to the fact that there is a disparage-

ment in the measurement above and below and it

must be taken care of. At other times we have

shortages the same way, possibly to the same amount.

Q. You have no doubt, Mr. Hermann, I suppose,

that the quantity of water which has gone down the

Alamo added to the—what we will call the natural

seepage—has had a very marked tendency to pre-

vent the recision of Salton Sea by natural causes ?

A. I would say that had no effect.

Q. You would say that had no effect?

A. Practically no effect.

Q. Suppose you were wasting down there 200 feet

continuously, don't you think it would take that

lake a great deal longer to subside than if you were

not discharging that?

A. Of course, I can figure it out just how much

longer it would take. I think I have a table of

that certain in my affidavit.

Q. Well, it would take years longer, wouldn't

it?

A. No. I think that 250 or 300 second-feet makes

it about one year, if m^^ recollection is correct. How-

ever, together with that practically must be taken

into consideration the effect on the Sea of the dis-

charge at New Eiver from the overflow of the Colo-

rado which was immeasurably greater than any wast-

ing we have ever done and that happened in the few

m.onths of July of last year.
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Mr. McCUTCHEN.—I think that is all.

Mr. CHAPMAN.—That is all.

[Recital Relative to Pleadings, Stipulation of Par-

ties in Respect Thereto, etc.]

All of the pleadings in this action, the conclusions

of the Court announced upon the decision of the

cause and the decree entered therein were offered in

evidence and used by the parties. The parties have,

and do, stipulate that said pleadings, conclusions and

decree need not be set forth at length in this bill

of exceptions, but that they, and each of them, may

be used on any proceeding in this court, or on ap-

peal or writ of error, in which this bill of exceptions

is used, and shall, for all purposes, be deemed a part

of this bill of exceptions.

Said order to show cause was submitted to the

Court for consideration and decision on the third

day of April, 1908, and thereafter, on the 2d day of

May, 1908, the Court rendered its opinion as fol-

lows :

In the Circuit Court of the United States, Ninth

Circuit, Southern District of California, South-

ern Division.

No. 1161.

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

THE CALIFORNIA DEVELOPMENT COM-
PANY,

Defendant.
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Conclusions of the Court on Contempt Proceedings

and Application for Interpretation of Decree.

Defendant, in support of its contention, that a

party against whom a final injunction has been is-

sued, and who contemplates certain action there-

under, but is not sure the injunction permits it, may
invoke of the Court a construction thereof, before

taking such action, cites the following authorities:

Rogers vs. Pitt, 89 Fed. 421; Bowers vs. Von

Schmidt, 87 Fed. 293 ; Wells, Fargo & Co. vs. Ore-

gon Ry. & Nav. Co., 19 Fed. 20 ; Tarnasses vs. Mel-

sing et al. (Kjelman vs. Rogers), 106 Fed. 775; and

Wilfer vs. Wolley, 62 N. W. 1097. This question,

however, need not now be determined, since a proper

disposition of the pending contempt proceedings

necessarily involves an interpretation of the decree

on the matters presented under defendant's motion

therefor.

As to the nature of said proceedings, the language

of Judge Hunt in the case below mentioned may be

aptly quoted, as follows

:

"It is unnecessary to consider at length the main

distinctions which enter into the law of contempt.

It is enough to recall that their existence is thorough-

ly well established, and to quote the clearly stated

definition of them made by Judge Sanborn of the

Court of Appeals of the Eighth Circuit in Nevitt's

case, 117 Fed. 448, 54 C. C. A. 622, affirmed by the

Suj^reme Court in Bessette vs. Conke}^, 194 U. S. 324,

24 Sup. Ct. 665, L.Ed. 997:
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" 'Proceedings for contempt are of two classes:

Those prosecuted to preserve the power and vindi-

cate the dignity of the courts and to punish for dis-

obedience of their orders; and those instituted to

preserve and enforce the rights of private parties

to suits, and to compel obedience to orders and de-

crees made to enforce the rights and administer the

remedies to which the court has found them to be

entitled. The former are criminal and punitive in

their nature, and the government, the courts, and the

people are interested in their prosecution. The lat-

ter are civil, remedial, and coercive in their nature,

and the parties chiefly in interest in their conduct

and prosecution are individuals whose private rights

and remedies they were instituted to protect and en-

force. * * * ^ criminal contempt involves no

element of personal injury. It is directed against

the power and dignity of the Court, and private par-

ties have little, if any, interest in the proceedings

for its punishment. But if the contempt consists in

the refusal of a party or a person to do an act which

the Court has ordered him to do for the benefit or

the advantage of a party to a suit or action pend-

ing before it, and he is committed until he com-

plies with the order, the commitment is in the nature

of an execution to enforce the judgment of the Court,

and the party in whose favor that judgment was ren-

dered is the real party in interest" in the proceed-

ings.' " CButts & Boston Con. M. Co. vs. Montana
O. P. Co., 158 Fed. 134, advance sheets.)

I am satisfied, from the evidence before me, that

there has been no intention on the part of respond-
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ents, or either of them, to violate the decree of the

Court, but that they have tried to conform to its

requirements as the}^ understand them. The iires-

ent contempt proceedings, however, are brought

more for remedial than punitive ends, and, if there

has been, in fact, a violation of the decree, suitable

penalties should be imposed, in order to compel and

secure its observance and execution in the future.

Of course, if there has been no violation of the de-

cree, the rule against the respondents must be dis-

charged.

The acts of the respondents, which are complained

of, are, the turning of water into the Alamo River

through the waste-gate at Sharp's Heading and the

laterals of the Mutual Water Companies, and at the

tailrace of the Holton Power Plant, and diversions

of water from the Colorado River as scouring-power

to remove silt from defendant's canal.

The amount of water thus turned into the Alamo

River and reaching Salton Lake amounts, as adr

mitted by respondents to approximately 150 second-

feet, but, as claimed by complainant to 250 second-

feet.

The use of water for scouring purposes is only oc-

casional, two or three times a year, during the sea-

son when there is but little, if any, irrigation, and

the only diversion on that account since the final

decree herein was 617 second-feet turned out at

Sharp's Heading, Feb. 9th, 1908.

The questions to be determined on this hearing are

whether or not said diversions of water are forbid-
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den by the decree, and, in order to properly con-

strue it, all the conditions and circumstances exist-

ing at the time of its entry must be considered.

Prominent among these is the fact that the Court

awarded complainant full compensation for the de-

struction of its salt beds and works, houses and all

other improvements which had been upon its land,

and of which sufficient proof w^as adduced, the vari-

ous items aggregating $456,746.23. The only injury

not remedied by. said award was that to the free-

hold, or the tenure by which the land is held. With

the salt beds and works destroyed and the land it-

self submerged to a depth of 75 or 80 feet, and no

probability of a subsidence of the lake under fif-

teen years, it is evident that the title to or owner-

ship of the land could not be worth very much. This

title or ownership, how^ever, as I have already said,

was complainant's property, and entitled to protec-

tion, by injunctive relief, so far as the same could

be given without prejudice to the settlers in Imperial

Valley, who are not parties to the suit, and whose

holdings were acquired before the break occurred

in defendant's canal which resulted in the flooding

and destruction of the salt works. These settlers,

at least some of them, suffered damages of the same

kind, only in less degree, as complainant, and were

likewise menaced by the danger which defendant

finally averted, the perpetual flow of the Colorado

River into Salton Sink. Unless they are saved

from its operation, it is difficult to see how the in-

junction can be maintained at all, since otherwise
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it would deprive them, although not parties to the

suit, of property interests they then held and en-

joyed.

Furthermore, as I now remember, never in the

history of this litigation, until the pending contempt

proceedings, has it been contended or suggested,

that the Court would or ought to restrain the di-

version of water from the Colorado River for the

purpose of supplying Imperial Valley with water

for the uses for whjch it was designed and to which

it would be applied.

Another circumstance to be considered in constru-

ing the decree is, that the irrigation system in con-

troversy is now and was, when the decree was en-

tered, a very large one, irrigating then two hun-

dred thousand acres of land, with not less than half

a million more to be similarly provided for in the

near future, and supplying the settlers of Imperial

Valley with water for electric plants, ice manufac-

tories, and other uses, and having in addition to

many laterals, a main canal sixty-one miles in length,

which, from various physical conditions and causes,

was more susceptible to silting than the correspond-

ing conduits of other systems, and requiring thirty

or forty hours for the water to run through the main

canal from point of diversion to Sharp's Heading,

and eight to nineteen more to reach the places where

used. From these conditions, it was obvious to the

Court, that instantaneous and complete control of

the water was impossible, and, that the irrigation of

said lands could not be accomplished without some
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water beii\^ diverted in excess of actual consump-

tion. To enjoin such excess would have put an

end to the operations of defendant's canal system,

and Imperial Valley, thus deprived of water, would

at once have become, as it was before the introduc-

tion of said system, a barren desert, its fifteen thou-

sand or more residents forced to abandon ruined

homes, with losses aggregating many millions of dol-

lars; and thus the Court was confronted with the

question whether or not such widespread and dis-

astrous consequences ought to be entailed upon per-

sons, who were not before the Court in any capacity

entitling them to be heard, merely to protect com-

plainant's freehold.

Let us now, in the light of the foregoing condi-

tions and circumstances, examine the phraseology of

the injunction, which is as follows:

''Second. That defendant be perpetually en-

joined and restrained from diverting from the Colo-

rado River any of the waters thereof in excess of the

substantial needs of the people dependent upon the

canal described in complainant's bill of complaint

for Avater supply for domestic and irrigation uses

and purposes and such other lawful purposes as

the same may be applied to; and that the said wa-

ter so diverted, whatever may be the amount, shall

be so controlled and used that the same shall not

flow upon the lands of the complainant, described

in the bill of complaint, to wit : * * *

"That the defendant be required to regulate the

flow of any water that may be diverted by it so that

there shall be no waste water flowing therefrom, as
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the result of such diversion upon or over the lands

of complainant, above-described; and that said de-

fendant be restrained from turning out of its canals

any waste water at any point whence the same will

naturally flow upon or over the lands of complain-

ant, or flow into the lake now covering the Salton

Sink, and thereby substantially increase the amount

of water therein, or maintain the amount of water

therein, or prevent the decrease thereof by natural

causes, and that a writ of injunction issue in ac-

cordance herewith."

A careful analysis of this part of the decree re-

solves it into three prohibitions : First, that no water

shall be diverted from the Colorado River in ex-

cess of the substantial needs of the people referred

to. This is found in the first clause above quoted.

Second, that none of the water so diverted shall be

allowed to flow upon or over the lands of complain-

ant. This is declared originally in the second, and

repeated in the 3d and 4th clauses above quoted,

which clauses, except so much of the 4th clause as

relates to a flow into the lake, are properly grouped

under the same head. Third, that none of the waste

water so diverted shall flow into the lake now cover-

ing the Salton Sink, and thereby substantially in-

crease or maintain the amount of water therein, or

prevent the decrease thereof by natural causes. This

is found in the 4th of said clauses.

This decree was intended to meet not onl}^ pres-

ent but future conditions. Its first prohibition ap-

plies to both. That is to say, the defendant was
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enjoined from diverting, either then or in the fu-

ture, from the Colorado River, water "in excess of

the substantial needs of the people dependent upon

the canal," and when the Court thus permitted, as

it did b}- necessary implication, the continued opera-

tion of defendant's system, it must have contemplated

the diversion of such an amount of water over

that actually consumed as would be incident to the

operation of the system, prudently and reasonably

conducted; otherwise the Court authorized the de-

fendant to do that which it was apparent could not

otherwise be done without violating the decree. The

second prohibition, which forbids the flow of wa-

ter upon or over complainant's land, looks to future

conditions, or those which will exist after the lake

has subsided. The third prohibition, which forbids

a flow of waste water into Salton large enough to

substantially increase or maintain the amount of

water therein or prevent the decrease thereof by

natural causes, provides for present conditions. In

other words, the decree provides, that the defendant

shall not turn out of its canals waste waters into

Salton Lake so as to maintain or prevent the sub-

sidence of said lake, and further, that, when said

lake, from evaporation and other natural causes, has

subsided, defendant shall not thereafter divert from

said river water which will flow upon or over com-

plainant's land.

The reference to "lands" in one clause and to

"Salton Lake" in another clause of the last para-

graph of the decree above quoted, confirms the view
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just expressed, that the prohibition against the over-

flow of complainant's land and the prohibition

against the flow into Salton Lake are distinct from

each other, and were designed to meet the different

conditions above stated. The former of said pro-

hibitions has no reference, nor indeed can it be ap-

plied to j)resent conditions, for the obvious reason

that whether a stream debouching into the lake, not

large enough to visibly or appreciably aifect the

depth of the lake, reaches or could reach complain-

ant's land, 40 of 45 miles distant from the place of

debouchment, is a matter incapable of proof, and it

was for this reason that the prohibition as to the

flow into the lake was added.

This distinction is referred to by Judge Chapman

in his argument, as follows

:

"Now, we say, and have said, that when the Court

was dealing with the lands of the complainant, it was

dealing with conditions which have become familiar

to the Court in the progress of this trial, that the time

would come when the lands would all be exposed, and

when the Court was making this decree final and

perpetual, to continue to exist forever, it had in mind

the state of the country which would exist there when

the lands were exposed again, and we were not to

waste water that was to flow upon those lands.
'

'

Nor does this construction of the decree allow de-

fendant, as suggested by complainant's counsel, to

continue to turn into Salton Lake as much water as

it may see proper, so long as it does not thereby in-
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crease the size of the lake. The suggestion loses sight

of another limitation upon the permission granted to

the defendant, namely; that its diversions of water

shall not be in excess of the substantial needs of the

settlers in Imperial Valley. Any flow into the lake

greater than that fairly resulting from supplying

such needs would be a violation of the last-mentioned

provision, without reference to the effect of such flow

upon the size of the lake.

If the contention of complainant's counsel, that

"complainant's lands" and "Salton Sea" are inter-

changeable expressions, meaning the same thing, be

true, then the decree would be lacking in certainty,

I have already shown, that the decree contemplated

some flow of water into Salton Lake, and for two

reasons ; first, because the operation of the canal sys-

tem would otherwise be impossible, and, second, be-

cause the decree only prohibits such a flow of waste

water into the lake as will substantially increase or

prevent the decrease of its size ; in other words, the

decree impliedly allows such a flow into the lake as

will not substantialy affect it in either of the ways

just stated. Now, the prohibition of the decree as to

complainant's land forbids any flow of waste water

whatever upon said land. These two prohibitions,

if they both apply to complainant's land, are wholly

inconsistent with each other, because one forbids any

flow whatever, and the other permits such a flow as

will not substantially enlarge or prevent the diminu-

tion of the lake.

I am satisfied that the Court's conclusions herein

filed December 31st, 1907, and pursuant to which com-
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plainant's solicitors were requested to formulate a

decree,' as well as the decree itself, particularly when

read in the light of the circumstances above referred

to, show, that no interference with the use by said

settlers of water for lawful purposes was ever con-

templated by the Court. It is true, that, in its con-

clusions the Court said, among other things

:

"Third. If, when the suit was brought, there

were grounds for injunction, such grounds have not

been removed by the destruction of complainant's

works and the closing of defendant's intakes. Com-

plainant is entitled to have its freehold protected,

without regard to the amount of damage threatened,

otherwise the overflow sought to be abated might,

by prescription, ripen into a servitude upon the

land. Furtheraiore, the present safeguards against

overflow may be but temporary, while the complain-

ant's remedial rights, if it has any, include perma-

nent relief.
'

'

This finding, however, must be read in connection

with a subsequent paragraph of said conclusions, as

follows

:

"Fourth. Conceding that it is as much within

the discretion of the Court to refuse a perpetual as

a temporary injunction, the evidence does not show

any such resulting damage to the settlers in the Im-

perial country from the injunction as would justify

its refusal, if complainant is otherwise entitled to

it. On the contrary, the evidence shows that the

settlers are as deeply interested in preventing ex-

cessive diversions of water from the Colorado River
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as the complainantj since such excessive diversions

would, or might, result in the ultimate destruction

of their holdings. All that these settlers require is

a sufficient quantity of water to irrigate their lands.

Greater diversions than such irrigation requires

could result in no good, and might do them incal-

culable harm."

The words "irrigation" and "irrigate" are used

illustratively, not in a restrictive sense, as shown

by the decree, where the corresponding words are

as follows: "For domestic and irrigation uses and

purposes, and such other lawful purposes as the

same may be applied to." The paragraph above

quoted from the Court's conclusions, clearly implies

that injunctive relief, being as much a matter of

discretion on final as on provisional hearing, would

be granted only so far as practicable without harm

or prejudice to said settlers. The object unequiv-

ocally stated in said paragraph was to prevent "ex-

cessive diversions of w^ater," and it is a significant

circumstance shown upon the face of the paragraph,

that the diversions which the Court then had in

mind were those which w^ould menace the settlers

as well as injure complainant, certainly not those

diversions which the necessities of the settlers re-

quired. Said paragraph in the Court's conclusions,

while it cannot change the decree, is a recognized

aid to its interpretation. (National F. etc. Works

vs. Oconto etc. Co., 183 U. S. 216.)

Pursuant to the views of the Court as expressed

in said conclusions, the decree grants only limited

or qualified relief by injunction, in part as follows:
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'

' Second. That defendant be perpetually enjoined

and restrained from diverting from the Colorado

River any of the waters thereof in excess of the sub-

stantial needs of the people dependent upon the ca-

nal described in complainant's bill of complaint for

water supply for domestic and irrigation uses and

purposes, and such other lawful purposes as the same

may be applied to," etc.

Both the conclusions and the decree show, as al-

ready stated, that the injunctive relief was not to

interfere with a requisite supply of water to the set-

tlers of Imperial Valley.

If it had been the purpose of the Oourt to enjoin

the defendant from diverting any water which would

flow into Salton Lake, it would have simply said

so, and there would have been no reference whatever

to the settlers in Imperial Valley.

But such was not the judicial mind. On the con-

trary, the Court saw, from the evidence before it,

that, at the time the decree was rendered and when

the bill was filed, there were in Imperial Valley great

agricultural industries, not only furnishing liveli-

hood to those immediately engaged in them, but dis-

tributing for general consumption useful products

throughout the country, and that the very life of

these industries depended upon the continuance of

the supply of water they were receiving from de-

fendant's system. Under these circumstances, the

Court manifestly thought it equitable to protect by

injunction complainant's freehold, which, although

unquestionably its property, was, if not entirely bar-
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ren right, of but comparatively inconsiderable value,

only so far as such protection could be extended

without injury to said industries.

The fact that the decree allows diversions to meet

the needs of the settlers indicates that it was ex-

pected that some of the water diverted would reach

Salton Lake, as it then existed, reaching up to with-

in 4 or 5 miles of the northern boundaries of the val-

ley, because of the impossibility, in such a large sys-

tem, of accurately adjusting diversion to consump-

tion, and I am of opinion that the amount so reaching

said lake, if the diversions be carefully and prudently

regulated with a view only to irrigation and other

lawful purposes is not in excess of the substanital

needs of the valley.

I am also of opinion that the scouring of silt from

the canals and the operation of the Holton power

plant are "lawful purposes," and that water, in rea-

sonable quantities, used therefor, although uncon-

siuned, 's not in excess of the substantial needs of

the settlers in the valley.

Generally speaking, if the defendant supplies wa-

ter in a reasonable and prudent manner for irriga-

tion, the generation of power to furnish light, ice

and other conveniences of life, or for any other law-

ful purpose, and there naturally results a flow after

these uses are supplied, such flow is as much a part

of the substantial needs of the settlers as the water

actually or visibly consumed in such uses.

The burden of proof in these proceedings is on

the complainant. (Accumulator Co. vs. Con. Elec.
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S. Co., 53 Fed. 793, 796, and General Elec. Co. vs.

McClaren, 140 Fed. 876.)

It has been said, with reference to the degree of

proof necessary to establish the violation of an in-

junction :

"There are no specifically threatened acts men-

tioned in the order, but only such as are complained

of, and in determining whether an actual breach has

been perpetrated, the terms of the injunction itself

must be considered, and where the writ does not

specifically restrain the parties from the commission

of definite acts, but only in a general way enjoins

them from the performance of acts complained of

which it is claimed will produce certain results, it

must necessarily appear in order to constitute a

breach of the injunction that the acts performed

were included within its scope." (Coit vs. Freed,

49 Pac. Rep. 533.)

It has not been made to appear to my satisfaction

that the diversions complained of were in cess of

the substantial needs of the settlers of the Imperial

Valley, or that any of the water from defendant's

canal has flowed into Salton Lake so as to substan-

tially increase or maintain the amount of water

therein or prevent a decrease thereof by natural

causes. On the contrary, the showing made by the

respondent Herrman, which seems eminently full

and fair, satisfies me that, while more water than

was actually consumed has been diverted by defend-

ant, yet such diversion naturally appertained to a

prudent and reasonable administration of defend-
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ant's system, and was not "in excess of the substan-

tial needs of the people dependent upon the canal,"

and that Salton Lake, notwithstanding all the water

which has flowed into it from every source for the

past year, from March 1st, 1907, to March 1st, 1908,

has fallen approximately 45 inches, and that it

would require a constant flow into the lake of 300

second-feet 81 days to raise the lake two inches, and

in that time the diminution by evaporation and other

natural causes would be ten inches, so that there

would be an actual decrease of eight inches.

The prohibition of the decree against any flow

upon complainant's land, as I have already shown,

was not intended for present conditions. If, how-

ever, its applicability to said conditions were con-

ceded, I should be compelled to hold that it has not

been shown that any of the water which has flowed

from defendant's canal into Salton Lake since the

10th of January last has reached complainant's land.

Complainant's contention that water, however small

in quantit}^, turned into Salton Lake at a point 40

or 45 miles distant from complainant's land, is turned

upon complainant's land, finds no sanction whatever

in the decree.

From the foregoing views it results that the diver-

sions complained of were not violations of the in-

junction, and the rule against the respondents will

accordingly be discharged.

OLIN WELLBORN,
Judge.

[Endorsed]: No. 1161. U. S. Circuit Court,

Southern District of California, Southern Division.
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New Livei-pool Salt Co. vs. The California Develop-

ment Co., Conclusions of the Court on ContemiDt Pro-

ceedings and Application for Interpretation of De-

cree. Filed May 2, 1908. Wm. M. Van Dyke, Clerk.

And thereupon entered the following order:

[Order of the Court Discharging Rule Against

Respondents.]

At a stated term, to wit : The January Term, A. D.

1908, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in

and for the Southern District of California,

Southern Division, held at the courtroom, in the

City of Los Angeles, on Saturday, the second

day of May, in the year of our Lord one thou-

sand nine hundred and eight: Present: The

Honorable OLIN WELLBORN, District Judge.

No. 1161.

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY,
Defendant.

This cause having heretofore been submitted to

the Court for its consideration and decision upon

the three orders heretofore made and entered here-

in, viz., on the 10th day of February, 1908, on the 16th

day of March, 1908, and on the 27th day of March,

1908 requiring respondents California Development

Company, Epes Randolph, H. T. Cory and F. C. Her-

mann to appear and show cause, if any they have.
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why they and each of them should not be adjudged
guilty of contempt of this Court and punished ac-

cordingly, and also to be heard upon the motion of

the defendant for an interpretation of the decree

entered in this cause, and the injunction clauses

therein, and for the instruction of the Court as to

what are the rights of the defendants as to the fur-

nishing the water to the Imperial Water Companies

and Holton Power Company, and all other persons

to whom it furnishes water in the Imperial Valley

for irrigation and for all other lawful j)urposes, and

the Court having duly considered the same and be-

ing fully advised in the premises; now, on this 2d

day of May, 1908, being a day in the January Term,

A. D. 1908, of said Circuit Court, the Court files

herein its Conclusions on the contempt proceedings,

and on the application for an interpretation of the

decree, holding that the diversions complained of

were not violations of the injunction, and the Court

accordingly orders that the Rule against the respond-

ents be, and the same hereby is, discharged.

To which order complainant duly excepted.

And now, in furtherance of justice, and that right

may be done, the complainant. New Liverpool Salt

Company, tenders and presents the foregoing as its

bill of exceptions in this cause to the action of the

Court, and prays that the same may be settled and

allowed and signed and sealed by the Court and made
a part of the record, and the same is accordingly

done this 22d day of September, 1908.

OLIN WELLBORN,
Judge.
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[Endorsed] : No. 1161. U. S. Circuit Court, South-

ern District of California, Southern Division. New
Liverpool Salt Company vs. The California Develop-

ment Compan3\ Bill of Exceptions. Filed Sep. 22,

1908. Wm. M. Van Dyke, Clerk. Chas. N. Will-

iams, Deputy.

In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Divi-

sion.

No. 1161.

NEW LIVERPOOL SALT COMPANY,
Defendants.

vs.

THE CALIFORNIA DEVELOPMENTCOMPANY,
EPES RANDOLPH, H. T. COREY and F. C.

HERRMANN,
Defendants.

Petition for Writ of Error.

New Liverpool Salt Company, plaintiff in the

above-entitled action, feeling itself aggrieved by the

decision of the Court and the order and judgment

made and entered in said action on May 2, 1908, in

pursuance of said decision, whereby it was ordered,

adjudged and decree that the rule and order to show

cause made and entered against said defendants on

March 27, 1908, requiring said defendants to appear

and show cause, if any they have, why they, and

each of them, should not be adjudged guilty of con-
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tempt of said Court, and punished accordingly, be

and thereby was discharged, comes now by Purcell

Rowe and Edw'd J. McCutchen, its attorneys, and

petitions said Court for an order allowing said plain-

tiff to prosecute a writ of error to the Honorable

the United States Circuit Court of Appeals for the

Ninth Circuit, in accordance with the laws of the

United States, and also that an order be made fixing

the amount of security which said plaintiff, New
Liverpool Salt Company, shall give upon said Avrit

of error, and that upon the giving of such security

all further proceedings in this court be suspended

and stayed until the determination of said writ of

error by said United States Circuit Court of Ap-

peals.

And your petitioner will ever pray.

Dated September 25th, 1908.

PURCELL ROWE,
EDW'D J. McCUTCHEN,

Attorneys for Plaintiff.

[Endorsed]: No. 1161. Circuit Court of the

United States, Ninth Circuit, Southern District of

California, Southern Division. New Liverpool Salt

Company, Plaintiff, vs. The California Development

Company et al.. Defendants. Petition for Writ of

Error. Filed Sep. 25, 1908. Wm. M. Van Dyke,

Clerk. Chas. N. Williams, Deputy. Purcell Rowe,

Esq., Edw'd J. McCutchen, Esq., Attorneys for

Plaintiff.
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In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Divi-

sion.

No. 1161.

NEW LIVERPOOL SALT COMPANY,
Plaintiff,

vs.

THE CALIFORNIA DEVELOPMENTCOMPANY,
EPES RANDOLPH, H. T. COREY and F. C.

HERRMANN,
Defendants.

Assignment of Errors.

And now, on this, the 25th day of September, 1908,

comes tlie said plaintiff, by -Edward J. McCutchen

and Purcell Rowe, its attorneys, and says that the

order and judgment in this cause, made and entered

on May 2, 1908, discharging the order and rule to

show cause made and entered therein on March 27,

1908, is erroneous and against the just rights of this

plaintiff, and now makes and files with its writ of

error its assignment of error as follows, to wit:

1. The Court erred in holding that the decree

made and entered January 10, 1908, in the case of

New Liverpool Salt Company vs. California Devel-

opment Company permitted defendants, or any of

them, to allow water from the canal of defendant to

flow upon or over the lands of plaintiff therein de-

scribed.
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2. The Court erred in holding that said decree

permitted defendants, or any of them, to allow water

from said irrigating canal to flow into the lake cover-

ing the Salton Sink and thereby substantially in-

crease the amount of water therein, or maintain the

amount of water therein, or prevent the decrease

thereof by natural causes.

3. The Court erred in holding that said decree

permitted defendants, or any of them, to divert

waters from the Colorado River not in excess of the

substantial needs of the people dependent upon said

canal, and to allow said waters to flow upon and

over the said lands of plaintiff, and into the lake

covering the Salton Sink, and thereby substantially

increase the amount of water therein, and maintain

the amount of water therein, and prevent the de-

crease thereof by natural causes.

4. The Court erred in holding that said decree

did not protect said lands of plaintiff from being

used by defendants, and every of them, as a sump

and sink for the waste waters from the said canal

system.

5. The Court erred in holding that said decree did

not prohibit defendants, and every of them, from

using the lands of plaintiff as a sump and sink for

waters used for manufacturing purposes.

6. The Court erred in holding that, upon the

conceded facts, defendants were not, each and every

of them, guilty of a contempt of said decree, and

the injunction of the Court.

7. The Court erred in so construing said decree

and the injunction of the Court as to deprive the
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lands of plaintiff of the protection granted thereby.

8. The Court erred in so construing said decree

and the injunction of the Court as to permit defend-

ants, and every of them, with impunity to violate

the rights of plaintiff and to use plaintiff's said

lands, and the lake covering the Salton Sink as a

sump and sink for waste waters from said canal sys-

tem.

9. The Court erred in accepting as a justifica-

tion and excuse the plea of defendants, or any of

them, that the waters permitted by them to flow and

waste upon and over the lands of plaintiff and into

the lake covering the Salton Sink, and thereby sub-

stantially increase the amount of water therein and

maintain the amount of water therein, and prevent

the decrease thereof by natural causes, w^ere per-

mitted by them so to flow and w^aste because of the

business convenience of defendants and their cus-

tomers, although in violation of plaintiff's rights in

said lands.

10. The Court erred in holding that said decree

permitted the defendants to waste or discharge any

waters into Salton Sink or into the lake covering

said sink.

Wherefore, plaintiff prays that the order and

judgment of said Circuit Court of the United States

be corrected and reversed.

PURCELL J. ROWE,
EDWD. McCUTCHEN,

Attorneys for Plaintiff.
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[Endorsed] : No. 1161. Circuit Court of the

United States, Ninth Circuit, Southern District of

California, Southern Division. New Liverpool Salt

Company, Plaintiff, vs. The California Development

Company et ah, Defendants. Assignment of Er-

rors. Filed Sep. 25, 1908. Wm. M. Van Dyke,

Clerk. Chas. N. Williams, Deputy. Pureell Rowe,

Edward J. McCutchen, Attorneys for Plaintiff.

In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Di-

vision.

No. 1161.

NEW IIVERPOOL SALT COMPANY,
Plaintiff,

vs.

THE CALIFORNIA DEVELOPMENT COM-
PANY, EPES RANDOLPH, H. T. COREY
and F. C. HERRMANN,

Defendants.

Order Allowing Writ of Error.

New Liverpool Salt Company, plaintiff in the

above-entitled action, having filed in the Circuit

Court of the United States, in and for the Ninth Cir-

cuit, Southern District of California, Southern Di-

vision, its petition for a writ of error from the order

and judgment made and entered therein on May 2,

1908, pursuant to the decision of the Court therein

rendered, discharging the order and rule to show

cause made and entered therein on March 27, 1908,
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and said New Liverpool Salt Compam^ having filed

vdtli the clerk of said Circuit Court its petition for

a vrrit of error and an assignment of errors in accord-

ance with the rules of said Court and of the Circuit

Court of Appeals for said Circuit

;

It is ordered that said writ of error do issue in

favor of said New Liverpool Salt Compam^ in form

of law, according to the statutes in such cases made

and provided, to the end that the said judgment be

reviewed by the United States Circuit Court of Ap-

peals for said Circuit.

OLIN WELLBORN.

[Endorsed] : No. 1161. Circuit Court of the

United States Ninth Circuit, Southern District of

California, Southern Division. New Liverpool Salt

Company, Plaintiff, vs. The California Development

Company et al., Defendants. Order Allowing Writ

of Error. Filed Sep. 25, 1908. Wm. M. Van Dyke,

Clerk. Chas. N. Williams, Deputy. Purcell Rowe,

Esq., Edw'd. J. McCutchen, Esq., Attorneys for

Plaintiff.
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[Bond on Writ of Error.]

In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Di-

vision.

No. 1161.

NEW LIVERPOOL SALT COMPANY,
Complainant,

vs.

THE CALIFORNIA DEVELOPMENT COM-
PANY, EPES RANDOLPH, H. T. COREY
and F. C. HERRMANN,

Respondents.

Know all men by these presents, that we. New
Liverpool Salt Company, a corporation, as principal,

and American Bonding Company of Baltimore, a

corporation organized under the laws of the state of

Marjdand and duly authorized to execute bonds and

undertakings in judicial proceedings pending in the

courts of the United States, as surety, are held and

firml}^ bound unto The California Development Com-

pany, Epes Randolph, H. T. Corey, and F. C. Herr

mann, the defendants in the above-entitled action, in

the full and just sum of three hundred dollars, law-

ful money of the United States, to be paid to the said

defendants, The California Development Company,

Epes Randolph, H. T. Corey and F. C. Herrmann,

their certain attorneys, executors, administrators, or

assigns ; to which payment, well and truly to be made,

we bind ourselves, our heirs, executors, and adminis-
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trators, jointlj^ and severally, firmly by these pres-

ents. Sealed mth our seals, and dated this 25th day

of September, in the year of our Lord one thousand

nine hundred and eight.

Whereas, lately, to wit, May 2, 1908, in the above-

entitled cause an order and decree was made by the

Circuit Court of the United States for the Ninth Cir-

cuit, Southern District of California, Southern Di-

vision, discharging the rule and order made and en-

tered by said Court in said cause March 27, 1908, and

the said complainant having obtained a writ of error

and filed a copy thereof in the clerk's office of the

said Court, to reverse the aforesaid order and decree,

and a citation directed to said The California Devel-

opment Company, Epes Randolph, H. T. Corey and

F. C. Herrmann citing and admonishing them, and

each of them, to be and appear at a session of the Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in said circuit,

on the 23d day of October next

:

Now, the condition of the above obligation is such

that if the said New Liverpool Salt Companj^ shall

prosecute said writ of error to effect and answer all

damages and costs if it shall fail to make said plea

good, then the above obligation to be void, else to

remain in full force and effect.

In witness whereof said New Liverpool Salt Com-

pany has caused its corporate name to be set by the

hand of its duly authorized agent, and said Ameri-

can Bonding Company of Baltimore, has caused its

name to be set by the hand of its resident vice-presi-
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dent, and its corporate seal to be affixed and attested

by its resident assistant secretary, this 25tli day of

September, A. D. 1908.

NEW LIVERPOOL SALT COMPANY,
By Its Agent, P. L. SHERMAN, Jr.

AMERICAN BONDING COMPANY OF
BALTIMORE.

By F. S. HUGHES,
Resident Vice-President.

[Seal] Attest: F. M. GOODWIN,
Resident Assistant Secretary.

AFFIDAVIT.

State of California,

County of Los Angeles,—ss.

Personally appeared before me, F. S. Hughes on

this 25th day of September, one thousand nine hun-

dred and eight, known to me to be the resident Vice-

president of the American Bonding Company of

Baltimore, a corporation described in and which exe-

cuted the annexed bond of New Liverpool Salt Co. as

surety thereon, and who being duly sworn, deposes

and says that he resides at Los Angeles, in the State

of California; that he is the said resident Vice-

president of the American Bonding Company of

Baltimore, and knows the corporate seal thereof;

that the said Company is duly and legally incorpor-

ated under the laws of the State of Maryland; and

duly licensed to transact its business in the State of

California. That the seal affixed to the annex bond

of New Liverpool Salt Co. is the corporate seal of

the American Bonding Company of Baltimore, and
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thereto affixed by order and authorized of the Exec-

utive Committee of said Company and that he signs

his name thereto by like order and authority as resi-

dent Vice-president of said Company; and that he is

acquainted with the signature of said E. M. Goodwin

and knows him to be the resident Assistant Sec-

retary of said comj)any; and that the signature of

said E. M. Goodwin subscribed to the said bond is

the genuine handwriting of said E. M. Goodwin, and

was thereto subscribed in the presence of said de-

ponent.

Sworn to, acknowledged before me and subscribed

in my presence, this 25th day of September, 1908.

[Seal] SUE KOSMINSKY,
Notary Public.

[Endorsed] : No. 1161. In the United States Cir-

cuit Court, Southern District of California, Southern

Division. New Liverpool Salt Company, Complain-

ant, vs. The California Development Company et al.,

Eespondents. Bond on Writ of Error. Approved

September 25th, 1908. Olin Wellborn, Judge.

Filed Sep. 25, 1908. Wm. M. Van Dyke, Clerk.

Chas. N. Williams, Deputy. Page, McCutchen &

Knight, Attorneys at Law, San Francisco, California,

Attorneys for Complainant:
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[Clerk's Certificate to Transcript of Record.]

In the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the

Southern District of California, Southern Di-

vision.

No. 1161.

NEW LIVEEPOOL SALT COMPANY,
Complainant,

vs.

CALIFOENIA DEVELOPMENT COMPANY,
Defendant.

I, William M. Van Dyke, Clerk of the Circuit

Court of the United States of America, of the Ninth

Judicial Circuit, in and for the Southern District

of California, do hereby certify the foregoing one

hundred and seventy-eight (178) typewritten pages,

numbered from 1 to 178 inclusive and comprised in

one (1) volume, to be a full, true and correct copy

of the record, petition for order to show cause, order

to show cause, papers, bill of exceptions including

opinion of the Court, assignment of errors, and all

proceedings in the matter of the petition of the New
Liverpool Salt Company, for an order requiring the

California Development Company, Epes Randolph,

H. T. Cory and F. C. Herrmann to show cause why

they and each of them should not be adjudged guilty

of a contempt of this Court and punished accordingly

for their disobedience and violation of the final de-

cree and injunction made and entered in the above-
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entitled cause, and tliat the same together consti-

tute the return to the annexed writ of error;

I do further certify that the cost of the foregoing

record is $157.85, and that the amount thereof has

been paid me by the New Liverpool Salt Com.pany,

plaintiif in error in said cause.

In testimony whereof, I have hereunto set my hand

and affixed the seal of the Circuit Court of the United

States of Am.erica of the Ninth Judicial Circuit, in

and for the Southern District of California, South-

ern Division, this 1st day of October, in the year of

our Lord one thousand nine hundred and eight and

of our Independence the one hundred and thirty-

third.

[Seal] WM. M. VAN DYKE,

Clerk of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Southern District of California.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1649. United States Circuit

Court of Appeals for the Ninth Circuit. The New

Liverpool Salt Company, Plaintiff in Error, vs. The

California Development Company, Epes Randolph,

H. T. Corey and F. C. Herrmann, Defendants in

Error. Transcript of Eecord. Upon Writ of Er-

ror to the United States Circuit Court for the South-

ern District of California, Southern Division.

Filed October 2, 1908.

F. D. MONCKTON,
Clerk.y-
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